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I. INTRODUCTION 
The music royalty market has always been a mess.  As early as the 

turn of the twentieth century, American courts have grappled with how 
to assess royalty rates for different means of musical works 
dissemination since the early days of sheet music, piano rolls, and 
phonorecords.1  Courts initially struggled to conceptualize how the 
copyright in a written musical work could be infringed when reproduced 
in a form impossible to interpret by an unaided human being (such as a 
piano roll or a phonograph recording).2  But by 1909, the law finally 
caught up with technological progress by bringing to life the concept of 
a mechanical license for music copyright.3  Nevertheless, the progress 
of science and technology has consistently outpaced the law—starting 
with the issue of federal copyright in sound recordings,4 and continuing 
with the issue of new forms of music dissemination in the age of the 
Internet.5  A recent shortcoming in music copyright law is the 
identification and payment of royalties to unidentified owners of so-
called unmatched or orphan works: works for whom the individuals 
entitled to royalty payments are unknown or otherwise unascertainable.6 

This article examines the legal and economic implications of the 
vast sum of unpaid royalties resulting from the use and streaming of 

 
1 By the 1920s, phonorecords had rapidly become how the public consumed 

musical recordings. The Development of Musical Recordings, ENCYC. BRITANNICA, 
https://www.britannica.com/topic/music-recording/The-development-of-musical-
recording (last visited Sept. 4, 2021).  

2 See White-Smith Music Publ’g Co. v. Apollo Co., 209 U.S. 1, 12–14, 17 (1908) 
(holding that piano rolls, the cylinders enabling a player piano to perform a musical 
composition, were not reproductions of a musical composition and therefore an 
infringement upon the copyright therein, by virtue of their inability to be read and 
understood by human beings). 

3 See Act of Mar. 4, 1909, ch. 320, § 1(e), 35 Stat. 1075, 1075 (repealed 1976). 
4 Sound recordings embodied in physical form were not granted copyright 

protection in and of themselves until 1972. See, e.g., U.S. COPYRIGHT OFF., FEDERAL 
COPYRIGHT PROTECTION FOR PRE-1972 SOUND RECORDINGS: A REPORT OF THE 
REGISTER OF COPYRIGHTS 12 (2011), https://copyright.gov/docs/sound/pre-72-
report.pdf; Capitol Recs., Inc. v. Mercury Recs. Corp., 221 F.2d 657, 664 (2d Cir. 
1955) (Hand, J., dissenting); Copyright Act of 1909, Pub. L. No. 92-140, § 3, 85 Stat. 
391, 392 (1971) (extending federal copyright protection to sound recordings fixed on 
or after Feb. 15, 1972); Classics Protection and Access Act, Pub. L. No. 115-264, §§ 
201–202, 132 Stat. 3676, 3728–37 (2018) (revising 17 U.S.C. § 301(c) and amending 
the Copyright Act to include 17 U.S.C. § 1401, which extends applicable federal 
copyright protections and rights to owners of pre-1972 sound recordings). 

5 Internet dissemination of copyrighted musical works was a grey area in the law 
during the early years of the Internet age. See Digital Performance Right in Sound 
Recordings Act of 1995, Pub. L. No. 104-39, § 4, 109 Stat. 336, 344–48 (1995) 
(extending the public performance right to sound recordings).  

6 See Kenneth J. Abdo & Jacob M. Abdo, What You Need To Know About The 
Music Modernization Act, ENT. & SPORTS LAW., Winter 2019, at 5, 6.  
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these works currently waiting for distribution.  This article also 
discusses consequences of reforms passed as part of the Orrin G. Hatch-
Bob Goodlatte Music Modernization Act (“MMA”) of 2018—
specifically, Title I of the MMA: Music Licensing Modernization Act 
(“MLMA”).7  Part II provides an overview of the relevant legal 
provisions and the economic system they support—copyright basics, 
the copyright royalty system, the MLMA and its  unpaid accrued 
royalties distribution scheme—and then assesses the scope of the 
problem facing unidentified copyright owners within this framework.  
Next, Part III provides an analysis of alternative proposals for how such 
payments could be structured to reflect the composition and relative 
power dynamics of the sound recording market.  Part IV then concludes.   

II. A LEGAL OVERVIEW  
 

The statutory structure surrounding copyright royalties for 
musical compositions and sound recordings is exceptionally 
complex—befitting of a system that has spanned over one hundred 
and fifty years and survived two fundamental revisions of its 
governing federal laws.8  Indeed, a century-old statement by President 
Theodore Roosevelt in 1905 still holds true today: throughout the past 
century American copyright law has been “imperfect in definition . . 
. omit[ting] provision for many articles which, under modern 
reproductive processes, are entitled to protection . . . .”9  Stopgap 
measures to correct such deficiencies—the most recent being the 

 
7 Orrin G. Hatch-Bob Goodlatte Music Modernization Act, Pub. L. No. 115-264, 

§§ 101–106, 132 Stat. 3676, 3676–3727 (2018) (codified as amended in scattered 
sections of 17 U.S.C. and 28 U.S.C.) [hereinafter Music Licensing Modernization 
Act]. This citation only refers to Title I of the MMA. Title I is named “Music Licensing 
Modernization” but may also be cited as the “Musical Works Modernization Act.” Id. 
§ 101. The Copyright Office website refers to Title I as the “Musical Works 
Modernization Act,” but this paper will refer to Title I as the “Music Licensing 
Modernization Act,” or “MLMA.” Musical Works Modernization Act, U.S. 
COPYRIGHT OFF., https://www.copyright.gov/music-modernization/115/ (last visited 
Sept. 4, 2021).  

8 The first American copyright act to protect musical compositions was the 
Copyright Act of 1831, ch. 16, 4 Stat. 436 (repealed 1947), which was abrogated by 
the Copyright Act of 1909, Pub. L. No. 60-349, 35 Stat. 1075 (repealed 1978). “The 
Copyright Act of 1909 was the first major revision of the federal copyright laws.” 
Priscilla Ferch, Statutory Damages Under the Copyright Act of 1976, 15 LOY. U. CHI. 
L. J. 485, 490 (1984) (citing H.R. REP. NO. 2222, at 1–3 (1909). The second total 
revision of American copyright law was the Copyright Act of 1976, which went into 
effect on January 1, 1978, and is still the current Copyright Act. Act of Oct. 19, 1976, 
Pub. L. No. 94-553, 90 Stat. 2541 (codified as amended in scattered sections of 17 
U.S.C.). 

9 H.R. REP. NO. 28192, at 1 (1909). 
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MMA10—have created a patchwork of legislation which overlaps 
and intersects to create the copyright royalty system of the United 
States (“U.S.”).11  This Part briefly provides an overview of the 
relevant basics of copyright law, discusses the structure and 
oversight of the music copyright economy, and examines the 
modifications to this framework introduced by the MLMA.  

A. Copyright Law Basics  

Under the Copyright Act of 1976 (the “Copyright Act”), ownership 
of a valid copyright grants exclusive rights in a qualifying work of 
authorship distinct from ownership of the material object in which the 
work is embodied.12  Copyright protection is available for “original 
works of authorship fixed in any tangible medium of expression . . . 
from which they can be perceived, reproduced, or otherwise 
communicated[.]”13  For a work to be original, it must be 
“independently created by the author” and possess “at least some 
minimal degree of creativity[,]” although “the requisite level of 
creativity is extremely low; even a slight amount will suffice.”14  
However, copyright protection does not extend to any “idea, procedure, 
process, system, method of operation, concept, principle, or discovery,” 
no matter its form,15 nor does it encompass words and phrases, familiar 
symbols and designs, ornamentation and coloring, systems or devices, 
blank forms, works consisting of information containing no originality, 
or typeface as typeface.16 

Works of authorship that do qualify for copyright protection consist 
of, inter alia, musical works (including any accompanying words), 
dramatic works (including any accompanying music), and sound 

 
10 See Orrin G. Hatch-Bob Goodlatte Music Modernization Act, Pub. L. No. 115-

264, 132 Stat. 3676, 3676–3727 (Title I: Music Licensing Modernization), 3728–37 
(Title II: Classics Protection and Access), 3737–41 (Title III: Allocation for Music 
Producers) (2018) (codified as amended in scattered sections of 17 U.S.C. and 28 
U.S.C.). 

11 See id. 
12 17 U.S.C. § 202. For example, the physical copy of a CD is separate from the 

copyright in the sound recording contained on the CD, and the musical composition 
itself is separate from the sound recording as well. 

13 Id. § 102(a). 
14 Feist Publ’ns., Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991). 

Originality is both the “sine qua non” of copyright and a constitutional requirement. 
Id. at 345–46.  

15 17 U.S.C. § 102(b). See generally Baker v. Selden, 101 U.S. 99 (1879) (stating 
a method or system cannot be subject to copyright protection, but a description of that 
method enjoys some thin copyright protection in the exact wording of the description).  

16 37 C.F.R. § 202.1 (2021).  
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recordings.17  In order for such works to be eligible for copyright 
protection—a determination for which there is no specific test, and 
which must be assessed on a case-by-case basis18—they must be “fixed 
in any tangible medium of expression[.]”19  As the Copyright Act 
explains, a “work is ‘fixed’ in a tangible medium of expression when its 
embodiment in a copy or phonorecord, by or under the authority of the 
author, is sufficiently permanent or stable to permit it to be perceived, 
reproduced, or otherwise communicated for a period of more than 
transitory duration.”20  In the past, federal courts have recognized that a 
“transitory duration” is an unspecified period of time longer than 1.2 
seconds, but shorter than several minutes.21  With regard to musical 
works specifically, separate copyright registrations are available for the 
underlying musical composition (i.e., the musical notation of the 
melody, accompaniment, and lyrics) and for any sound recordings of 
the musical work produced by a performance of the composition.22  Put 
another way, every song has two copyrights—the composition 
copyright, and the sound recording copyright—and each copyright 
produces a separate stream of royalties for the copyright owners and 
their assignees; as a result of this complex system, a single song could 
have as many as ten or twenty royalty participants, ranging from the 
composer and the singer to producers, mixers, sound engineers, and the 
author of the song’s lyrics.23 

B. The Music Copyright Economy 
 

The rights enjoyed by the owner of a copyright include the exclusive 
right to reproduce, distribute, display, or publicly perform the work, and 
to prepare or authorize the preparation of derivative works.24  For sound 

 
17 17 U.S.C. § 102(a)(2), (3), (7). 
18 U.S. COPYRIGHT OFFICE, COMPENDIUM OF U.S. COPYRIGHT OFFICE PRACTICES 

§ 309.3 (3d ed. 2021). 
19 17 U.S.C. § 102(a). 
20 Id. § 101; see also MAI Sys. Corp. v. Peak Comput., Inc., 991 F.2d 511, 517–

18 (9th Cir. 1993) (assessing the 17 U.S.C. § 101 definition of fixation to determine a 
minimum duration that could be considered infringement). 

21 Compare Cartoon Network LP v. CSC Holdings, Inc., 536 F.3d 121, 129–30 
(2d Cir. 2008) (stating 1.2 seconds is “a fleeting” period of transitory duration), with 
MAI Sys. Corp., 991 F.2d at 518–19 (stating a copy that endures until the computer 
system is turned off exists for more than a transitory duration). 

22 U.S. COPYRIGHT OFF., COPYRIGHT REGISTRATION OF MUSICAL COMPOSITIONS 
AND SOUND RECORDINGS 1 (2021), https://www.copyright.gov/circs/circ56a.pdf. 

23 See infra note 59.  
24 17 U.S.C. § 106. A derivative work is an independently copyrightable work 

based on the original work, such as a translation, adaptation for a different medium of 
performance, an abridgment, or—in the case of music copyrights—a cover song by a 
different artist. Id. § 101.  
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recordings, “to perform the copyrighted work publicly” means to 
distribute the work “by means of a digital audio transmission.”25  
Congress only extended this right to sound recordings in 1995,26 almost 
a century after it was extended to underlying musical compositions.27  
Compensation for copyright owners of musical compositions and sound 
recordings—paid in the form of music royalties—is determined by a 
variety of factors, including the format in which the work is consumed 
by the general public.28  Mechanical royalties are monies paid to the 
copyright owners for the manufacture and distribution of records.29  
Such “mechanical reproductions of musical works” are “subject to 
compulsory [mechanical] licensing under section 115” of the Copyright 
Act.30  This licensing scheme applies for an underlying musical 
composition, which is separate from the sound recording itself.31   

For sound recordings, artists are compensated when their songs are 
streamed online via an interactive streaming service as determined 
through the negotiation between the copyright owner (or an agent or 
collective rights management organization acting on their behalf) and a 
“record company in order to use the [record company’s] sound 
recordings” of the copyrighted work.32  Because there are only three 
major record labels and their catalogues are sufficiently significant for 
them to create a complimentary oligopoly marketplace,33 music services 
such as Spotify and Apple Music commonly “pay a substantial advance 

 
25 Id. § 106(6). 
26 See Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 

104-39, § 4, 109 Stat. 336, 344–48 (1995) (codified as amended at 17 U.S.C. §§ 101–
803). 

27 See Act of Mar. 3, 1897, ch. 392, 29 Stat. 694 (1897) (extending the public 
performance right to music copyrights); Zvi S. Rosen, The Twilight of Opera Pirates: 
A Prehistory of the Exclusive Right of Public Performance for Musical Compositions, 
24 CARDOZO ARTS & ENT. L. J. 1157, 1158 (2007).  

28 See U.S. COPYRIGHT OFF., COPYRIGHT AND THE MUSIC MARKETPLACE 81 (2d 
ed. 2016), https://www.copyright.gov/policy/musiclicensingstudy/copyright-and-the-
music-marketplace.pdf [hereinafter MUSIC MARKETPLACE REPORT].  

29 Mechanical Royalty, BLACK’S LAW DICTIONARY (11th ed. 2019).  
30 MUSIC MARKETPLACE REPORT, supra note 28, at 81. 
31 U.S. COPYRIGHT OFF., COPYRIGHT REGISTRATION OF MUSICAL COMPOSITIONS 

AND SOUND RECORDINGS 1 (2021), https://www.copyright.gov/circs/circ56a.pdf; 17 
U.S.C. § 115; see id. § 102(a)(2), (7). This licensing scheme dates back to § 1(e) of 
the Copyright Act of 1909, which created a two-cent royalty rate for the sale of every 
instrument “serving to reproduce mechanically the musical work[.]” Act of Mar. 4, 
1909, ch. 320, § 1(e), 35 Stat. 1075, 1075 (repealed 1976).  

32 MUSIC MARKETPLACE REPORT, supra note 28, at 52. 
33 Id. at 19; see Giuseppe Dari-Mattiacci & Francesco Parisi, Substituting 

Complements, 2 J. COMP. L. & ECON. 333, 333 (2006) (“The presence of multiple 
sellers in the provision of nonsubstitutable complementary goods leads to outcomes 
that are worse than those generated by a monopoly with a vertically integrated 
production of complements.”). 
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against future royalties, and sometimes an administrative fee.”34  
Noninteractive streaming services, by contrast, are subject to 
compulsory licenses under Sections 112 and 114 of the Copyright Act.35  
These license rates, as well as the Section 115 mechanical license rate, 
are subject to the oversight and rate setting authority of the Copyright 
Royalty Board,36 which relies on a mix of traditional “rate setting 
proceedings, in which parties and non-parties . . . may provide comment 
and detailed evidence to a ratemaking body, pursuant to formal notice 
and comment rulemaking[,]” and the adversarial form of proceedings 
common in trial courts.37  

While the passage of the MLMA did not modify the current rate for 
the Section 115 compulsory license, it did “establish a new rate setting 
standard to be applied by the Copyright Royalty Judges”—the “willing 
buyer/willing seller rate setting” standard—which replaces the old four-
factor standard under 17 U.S.C. § 801(b)(1).38  Significantly, the 
MLMA also “eliminate[d] the song-by-song notice of intention 
process” for negotiating Section 115 licenses “and create[d] a new 
blanket compulsory licensing system for digital music providers 
engaged in digital phonorecord deliveries” such as permanent and 
limited downloads and interactive streaming.39   

C. The Music Licensing Modernization Act of 2018  

The MLMA introduced a panoply of reforms to the Section 115 
mechanical license market when it was enacted in 2018.40  Notably, it 

 
34 MUSIC MARKETPLACE REPORT, supra note 28, at 52. 
35 See 17 U.S.C. §§ 112(e)(4), 114(f)(2)(B) (rate standards for ephemeral 

copies, Internet radio, and newer subscription services). Because the MLMA affects 
mechanical license royalties collected under 17 U.S.C. § 115, the § 112 and § 114 
license rates and the treatment of sound recording license royalties in the non-
compulsory license context of interactive streaming webcasters are beyond the scope 
of this paper.  

36 MUSIC MARKETPLACE REPORT, supra note 28, at 83. 
37 The Hon. David R. Strickler, Royalty Rate Setting for Sound Recordings by the 

United States Copyright Royalty Board: The Judicial Need for Independent Scholarly 
Economic Analysis, 12 REV. OF ECON. RSCH. ON COPYRIGHT ISSUES 1, 3 (2015).  

38 Music Modernization Act: Frequently Asked Questions, U.S. COPYRIGHT OFF., 
https://www.copyright.gov/music-modernization/faq.html (last visited Sept. 5, 
2021); cf. Music Licensing Modernization Act, supra note 7, §§ 101–106 (2018) 
(amending 17 U.S.C. § 115 to replace the § 801(b)(1) standard with “rates and terms 
that would have been negotiated in the marketplace between a willing buyer and a 
willing seller”).  

39 Designation of Mechanical Licensing Collective and Digital Licensee 
Coordinator, 84 Fed. Reg. 32,274, 32,274 (July 8, 2019) (to be codified at 37 
C.F.R. pt. 210). Examples of such digital music providers include Spotify and Apple 
Music. 

40 See Music Licensing Modernization Act, supra note 7, §§ 101–106. 
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created a Mechanical Licensing Collective (“MLC”),41 which is 
authorized 

  
[i]n cases where the MLC is not able to match musical 
works to copyright owners . . . to distribute the 
unclaimed royalties to copyright owners identified in the 
MLC records, based on the relative market shares of 
such copyright owners as reflected in reports of usage 
provided by digital music providers for the periods in 
question.42   

 
In the MLMA, the MLC is not so much a single defined body or entity 
as a term used to designate the (at the time of passage, then-unselected) 
“nonprofit entity, not owned by any other entity, that is created by 
copyright owners to carry out responsibilities” under the MLMA,43 and 
which “has been designated by the Register of Copyrights, with the 
approval of the Librarian of Congress[.]”44  A key aspect of the MLC 
that helps to achieve this goal is its infrastructure for the collection of, 
record maintenance for, and eventual redistribution of royalties on 
unmatched music.45  Within the context of the statute, the “term 
‘unmatched,’ as applied to a musical work (or share thereof), means that 
the copyright owner of such work (or share thereof) has not been 
identified or located.”46 

The MLMA required that the Copyright Office designate an entity 
to serve as the MLC no later than July 8, 2019;47 on that date, and after 
having followed the proper procedure specified in the MLMA to 
designate an entity to serve as MLC,48 the Copyright Office selected the 
Mechanical Licensing Collective, Inc., to serve as the MLC.49  This 

 
41 Music Modernization Act: Frequently Asked Questions, U.S. COPYRIGHT OFF., 

https://www.copyright.gov/music-modernization/faq.html (last visited Sept. 5, 
2021). The MLC is often referred to in the industry as the “collective.”  

42 Id.; see Music Licensing Modernization Act, supra note 7, § 102(d)(3).  
43 Music Licensing Modernization Act, supra note 7, § 102(d)(3)(A)(i).  
44 Id. § 102(d)(3)(A)(iv). 
45 Id. § 102(d)(3)(D)(v), 102(d)(3)(E)(iii), 102(d)(3)(I)(i). 
46 Id. § 102(e)(35). The copyright in a song can be “unmatched” if its owner 

or owners are not yet identified. For an explanation of how ownership shares in a 
copyrighted work can remain unidentified or unmatched, see infra note 59. 

47 Music Licensing Modernization Act, supra note 7, § 102(d)(3)(B)(i). 
48 See id. § 102(d)(3)(B)(i)(I)–(II).  
49 Designation of Mechanical Licensing Collective and Digital Licensee 

Coordinator, 84 Fed. Reg. 32,274, 32,276 (July 8, 2019) (to be codified at 37 
C.F.R. pt. 210). For clarity, the Mechanical Licensing Collective, Inc., was designated 
as the entity for the Mechanical Licensing Collective, which is established by the 
MLMA. What applies to the Mechanical Licensing Collective applies to the 
Mechanical Licensing Collective, Inc. For this reason and to avoid confusion, this 
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designation applies for a period of five years, at the end of which the 
Copyright Office is required to solicit “information concerning whether 
the existing designation should be continued,” or if a different eligible 
entity should be selected instead.50  The MLC is authorized to perform 
a variety of functions, including to: 
 

(I) Offer and administer blanket licenses, including receipt 
of notices of license and reports of usage from digital 
music providers. 

(II) Collect and distribute royalties from digital music 
providers for covered activities. 

(III) Engage in efforts to identify musical works (and shares 
of such works) embodied in particular sound 
recordings, and to identify and locate the copyright 
owners of such musical works (and shares of such 
works). 

(IV) Maintain the musical works database and other 
information relevant to the administration of licensing 
activities under this section. 

(V) Administer a process by which copyright owners can 
claim ownership of musical works (and shares of such 
works), and a process by which royalties for works for 
which the owner is not identified or located are 
equitably distributed to known copyright owners.51 

 
Beyond these functions, the MLC “may also administer, including by 
collecting and distributing royalties, voluntary licenses . . . only for 
reproduction or distribution rights in musical works for covered 
activities[.]”52  As part of its mandate to the MLC, the MLMA required 
digital service providers “to transfer to the MLC by February 15, 2021 
all accrued royalties for unmatched uses of musical works that occurred 
prior to January 1, 2021 as one of the conditions of eligibility for a 
specified limitation on liability for prior infringements.”53  The total 

 
paper only defines and refers to the Mechanical Licensing Collective as “MLC” and 
does not define or refer to the Mechanical Licensing Collective, Inc., the entity 
designated as the MLC, with any acronym.  

50 Music Licensing Modernization Act, supra note 7, § 102(d)(3)(B)(ii).  
51 Id. § 102(d)(3)(C)(i)(I)–(V). 
52 Id. § 102(d)(3)(C)(iii). 
53 The Mechanical Licensing Collective Receives $424 Million in Historical 

Unmatched Royalties from Digital Service Providers, THE MLC (Feb. 16, 2021), 
https://www.themlc.com/press/mechanical-licensing-collective-receives-424-
million-historical-unmatched-royalties-digital; see Music Licensing Modernization 
Act, supra note 7, § 102(d)(10)(A);  see also Complaint at 10, Eight Mile Style, LLC 
v. Spotify USA Inc., No. 3:19-cv-00736, 2021 WL 1578106 (M.D. Tenn. April 22, 
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reported value of these royalties, as announced by the MLC, amounts to 
just over $424.3 million dollars.54  The MLC is required to maintain 
a committee dedicated to the distribution of these unclaimed 
royalties,55 and to issue an annual report that includes information on 
“the efforts of the collective to locate and identify copyright owners of 
unmatched musical works (and shares of works).”56 

In addition to the unclaimed royalties committee, the MLMA 
mandates that the MLC “establish and maintain a database containing 
information relating to musical works”57 which for “unmatched musical 
works (and shares of works)” must indicate “the title of the musical 
work;” “the ownership percentage for which an owner has not been 
identified;” and “if a copyright owner has been identified but not 
located, the identity” and “ownership percentage of that owner[.]”58  In 
the event that a copyright owner is identified and located, the MLC is 
required to update its “matched” works database accordingly and pay 
that individual their entitled share of not-yet-distributed royalties.59  
However, the process by which unmatched royalties are to be 
distributed when a copyright owner cannot be identified, while specified 

 
2021) (“[T]he retroactive elimination of the right to profits attributable to 
infringement, statutory damages, and attorneys’ fees under the MMA is an 
unconstitutional denial of substantive and procedural due process, and an 
unconstitutional taking of  Eight Mile’s vested property right, and this Court should so 
declare.”); cf. 17 U.S.C. § 115(d)(10)(A) (creating a limitation of liability for 
infringement actions occurring prior to Jan. 1, 2018, that has been challenged as 
unconstitutional). The limitation of liability provisions of the MLMA, and the question 
of their constitutionality, are beyond the scope of this paper.  

54 The Mechanical Licensing Collective Receives $424 Million in Historical 
Unmatched Royalties from Digital Service Providers, THE MLC (Feb. 16, 2021), 
https://www.themlc.com/press/mechanical-licensing-collective-receives-424-
million-historical-unmatched-royalties-digital; Cathy A. Olson, Apple, Spotify, and 
Other DSPs Pay $424 Million in Unmatched Royalties for Publishers, Songwriters, 
FORBES (Feb. 16, 2021, 5:50 PM),      https://www.forbes.com/sites/cathyolson/2021/02/1 
6/apple-spotify-and-other-dsps-pay-424m-in-historical-unmatched-royalties-for-
publishers-songwriters/?sh=79c1e12fd4fb; see Alexi Horowitz-Ghazi, Music 
Streaming Giants to Pay $424 Million in Royalty Fees, NAT’L PUB. RADIO (Mar. 19, 
2021, 5:06 AM), https://www.npr.org/2021/03/19/979056242/music-streaming-
giants-to-pay-424-million-in-royalty-fees.  

55 Music Licensing Modernization Act, supra note 7, § 102(d)(3)(D)(v). 
56 Id. § 102(d)(3)(D)(vii)(I), 102(d)(3)(D)(vii)(I)(hh). 
57 Id. § 102(d)(3)(E)(i).  
58 Id. § 102(d)(3)(E)(iii), 102(d)(3)(E)(iii)(I)(aa)–(cc). A percentage of the 

ownership of a copyrighted work can remain unidentified if the MLC’s records 
indicate, for example, that a songwriter only owns thirty percent of the copyright in a 
work, but does not indicate the owners of the other seventy percent. An owner is 
identified but not located if there is no means discoverable by the MLC through which 
the MLC can contact that owner and pay them the previously unpaid royalties owed 
under the MLMA. Id. § 102(d)(3)(E)(iii), 102(d)(3)(E)(iii)(I), 102(d)(3)(E)(I)(iii)(bb).  

59 Id. § 102(d)(3)(I), 102(d)(3)(I)(i)–(ii).  
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in the MLMA, poses troubling issues from both legal and economic 
standpoints.60   

D. The Current Royalties Distribution Scheme  

It is evident from the structure of the MLMA and from the creation 
of the MLC that the identification of individuals who are entitled to 
royalties for the public performance and reproduction of unmatched 
musical works was a top priority at the time of drafting.61  This focus is 
most clearly expressed in Sections 102(d)(3)(J) and 102(f) of the 
MLMA, which provide procedures for the distribution of royalties for 
unmatched musical works and the identification of copyright holders.62  
Section 102(f) of the MLMA, for example, requires that “[n]ot later than 
2 years after” July 8, 2019, the Register of Copyrights, “after soliciting 
and reviewing comments and relevant information from music industry 
participants and other interested parties,” submit to Congress “a report 
that recommends best practices that the collective may implement” in 
order to “identify and locate musical work copyright owners with 
unclaimed accrued royalties held by the collective[,]” in order to 
“reduce the incidence of unclaimed royalties.”63  It is with this goal in 
mind that the MLC’s purpose should be understood.  This final 
subsection examines the current means by which the MLMA mandates 
that unclaimed accrued royalties be divided64 (after a holding period in 
which the MLC holds royalties while attempting to identify the rightful 
beneficiary),65 and the following Part III discusses alternative means of 
dividing up these unmatched and unclaimed royalties from an economic 
and legal perspective. 

The MLMA created a mandatory three-year holding period during 
which “[a]ccrued royalties for unmatched works (and shares thereof) 
shall be maintained by the [MLC] in an interest-bearing account that 
earns monthly interest” while the MLC attempts to identify the rightful 
beneficiary of those royalties.66  However, after “expiration of the 
prescribed holding period for accrued royalties” for unmatched works, 
the MLC is empowered to “distribute such accrued royalties, along with 
a proportionate share of accrued interest, to copyright owners identified 
in the records of the [MLC.]”67  Such distributions are required to occur 

 
60 See id. § 102(d)(3)(J), 102(f).  
61 See id. § 102(c), (f).  
62 Id. § 102(d)(3)(J), 102(f). 
63 Id. § 102(f)(1)(A), (C).  
64 Id. § 102(d)(3)(J). 
65 Id. § 102(d)(3)(H). 
66 Id. § 102(d)(3)(H)(ii). 
67 Id. § 102(d)(3)(J)(i).  
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a minimum of one time per year, starting on January 1, 2022 (the 
“second full calendar year to commence after the license availability 
date[,]” with the three-year accrual holding period taken into account).68  
The MLMA sets clear guidelines for how these unmatched royalties are 
to be distributed: 

 
Copyright owner’s payment share . . . shall be 
determined in a transparent and equitable manner based 
on data indicating the relative market shares of such 
copyright owners as reflected in reports of usage 
provided by digital music providers for covered 
activities for the periods in question, including, in 
addition to usage data provided to the mechanical 
licensing collective, usage data provided to copyright 
owners under voluntary licenses and individual 
download licenses for covered activities, to the extent 
such information is available to the mechanical licensing 
collective.69 

 
In order to make such a determination of market share for different 
copyright owners, the MLC is empowered to require that “copyright 
owners seeking distributions or unclaimed accrued royalties” provide 
usage data to the MLC,70 which is subject to stringent data security 
protections.71   

There is a strong interest in identifying the rightful owners of 
unmatched works as efficiently as possible.72  Identified copyright 
owners of unmatched works are entitled to receive “accrued royalties 
and a proportionate amount of accrued interest associated with that 
work” for which the accrued royalties have not yet been distributed.73  
To facilitate this process, the unclaimed royalties oversight committee 
of the MLC is authorized to “establish policies and procedures for the 
distribution of unclaimed accrued royalties and accrued interest[,]”74 as 
long as the distribution of at least “50 percent of the payment received 
by the copyright owner attributable to usage of musical works” be paid 
to the songwriters who created those works.75  This last provision was 

 
68 Id. § 102(d)(3)(J)(i)(I). 
69 Id. § 102(d)(3)(J)(i)(II) (emphasis added).  
70 Id. § 102(d)(3)(J)(i)(II)(aa).  
71 Id. § 102(d)(3)(J)(i)(II)(bb). 
72 See id. § 102(d)(3)(J)(iii). 
73 Id. § 102(d)(3)(I)(ii). 
74 Id. § 102(d)(3)(J)(ii).  
75 Id. § 102(d)(3)(J)(iv)(II). In the first portion of this Section the MLMA 

provides:  
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included as a built-in protection for songwriters.76 
The MLC is also required to “maintain a publicly accessible online 

facility with contact information for the collective that lists unmatched 
musical works (and shares of works), through which a copyright owner 
may assert an ownership claim with respect to such a work[.]”77  It must 
also “engage in diligent, good-faith efforts to publicize, throughout the 
music industry[,]”78 three key pieces of information.  First, it must 
disclose the existence of the MLC and artists’ ability to claim their 
works (along with the procedures to do so).79  Second, the MLC must 
inform the public of “any transfer of accrued royalties for musical works 
. . . not later than 180 days after the date on which the transfer is 
received[.]”80  Finally, the MLC must provide public notice of “any 
pending distribution of unclaimed accrued royalties and accrued 
interest, not less than 90 days before the date on which the distribution 
is made[.]”81 

While the efforts prescribed under the MLMA are an admirable 
attempt to identify the rightful owners of unmatched musical works, the 
means by which unmatched accrued royalties are distributed among 
other copyright holders is problematic for one clear reason: the 
inequitable manner in which these royalties are distributed.82  The 
relevant provision instructs the MLC to make such distributions in an 
“equitable manner” and on the basis of “the relative market shares of 
such copyright owners as reflected in reports of usage provided by 
digital music providers for covered activities for the periods in 
question[.]”83  While at first blush this system appears to be a reasonable 
means of distributing royalties, upon deeper reflection there is cause for 

 
Copyright owners that receive a distribution of unclaimed accrued 
royalties and accrued interest shall pay or credit a portion to 
songwriters (or the authorized agents of songwriters) on whose behalf 
the copyright owners license or administer musical works for covered 
activities, in accordance with applicable contractual terms, but 
notwithstanding any agreement to the contrary—(I) such payments 
and credits to songwriters shall be allocated in proportion to reported 
usage of individual musical works by digital music providers during 
the reporting periods covered by the distribution from the 
mechanical licensing collective . . . . 

 
Id. § 102(d)(3)(J)(iv)(I). 
76 See S. REP. NO. 115-339, at 14 (2018).  
77 Music Licensing Modernization Act, supra note 7, § 102(d)(3)(J)(iii)(I). 
78 Id. § 102(d)(3)(J)(iii)(II). 
79 Id. § 102(d)(3)(J)(iii)(II)(aa)–(bb). 
80 Id. § 102(d)(3)(J)(iii)(II)(cc). 
81 Id. § 102(d)(3)(J)(iii)(II)(dd). 
82 See id. § 102(d)(3)(J)(i)(II). 
83 Id. 
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concern from an equity perspective in the music marketplace.  Reform 
of this issue is discussed in Part III.  

III. ANALYSIS AND PROPOSALS  
 

The music marketplace is relatively small, and in the context of the 
Section 115 mechanical license, it has evolved into a complimentary 
oligopoly over time due to the concentration of market power in the 
hands of a few companies.84  Individual songwriters and composers are 
the authors in whom copyright initially vests,85 but these artists “often 
enter into publishing agreements with music publishers” who 
“promote[] and license[] the songwriter’s works and collect[] royalties 
on the songwriter’s behalf[,]” usually in exchange for the assignment of 
“a portion of the copyright in the compositions[.]”86  Three music 
publishers, referred to as the “Majors,” “together control over 60% of 
the music publishing market.”87  These publishers are Sony/ATV Music 
Publishing, Universal Music Publishing Group, and  Warner/Chappell 
Music.88 

Regarding the Section 115 mechanical license, “because of the 
administrative burdens imposed” by certain previously-extant statutory 
provisions89 abrogated by the MLMA,90 mechanical licensing was 
“often handled via third-party administrators.”91  The two largest 
administrators (other than the MLC, whose creation likely undermines 
the business model of these administrators and renders their purpose 
moot) are Music Reports, Inc., and the Harry Fox Agency, Inc., with the 
Harry Fox Agency alone “represent[ing] over 48,000 publishers in 
licensing and collection activities.”92  Given the relative market share 
of both the three Majors and these two administrators, the MLMA’s 
instructions that the MLC distribute unmatched accrued royalties on the 
basis of “the relative market shares” of copyright owners merely 

 
84 See MUSIC MARKETPLACE REPORT, supra note 28, at 19–20.  
85 17 U.S.C. § 201(a). Songwriters and composers may be represented by a 

collective organization such as the Songwriters Guild of America or the Nashville 
Songwriters Association International. MUSIC MARKETPLACE REPORT, supra note 28, 
at 19.  

86 MUSIC MARKETPLACE REPORT, supra note 28, at 19.  
87 Id.  
88 Id.  
89 Id. at 21. 
90 See generally Music Licensing Modernization Act, supra note 7, § 102 

(abrogating the § 115 service of notice requirement in favor of a blanket license). See 
supra notes 31, 35 and accompanying text.   

91 MUSIC MARKETPLACE REPORT, supra note 28, at 21. 
92 Id. 
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reinforces the oligopoly these few entities have in the market.93  
Alternative means by which the MLC could distribute these unmatched 
accrued royalties should take into account the policy goals underlying 
copyright law: the incentivization of creativity and artistic progress.94   

The deontic theory underlying this policy goal—referred to by 
Jeanne Fromer and other commentators as the “labor-desert” theory of 
property rights—sees intellectual property rights as an 
“acknowledgement of the labor of creation, in granting copyright or 
patent protection to creators that have worked sufficiently hard.”95  This 
purpose should play an integral role in the initial assignment of benefits 
to individuals, as Coasean theory instructs that in “devising and 
choosing between social arrangements [one] should have regard for the 
total effect” of such an arrangement.96   

Such a focus is integral to creating an equitable distribution of rights 
and benefits because when “the costs of carrying out market 
transactions are taken into account” it becomes “clear that such a 
rearrangement of rights will only be undertaken when the increase in 
the value of production consequent upon the rearrangement is greater 
than the costs which would be involved in bringing it about.”97  This 
means the initial allocation of benefits between parties is essential to the 
creation of an equitable and mutually beneficial allocation of rights.98  
With these market concepts and the policy goals of copyright law in 
mind, more equitable means of distributing unmatched accrued 
royalties could be devised under the MLMA. 

A. Equal Market Distribution  

Arguably, the significant market share controlled by the Majors—a 

 
93 Music Licensing Modernization Act, supra note 7, § 102(d)(3)(J)(i)(II).  
94 See An Act for the Encouragement of Learning, Statute of Anne, 1710, 8 Ann., 

c. 19 (Gr. Brit.); The Engraver’s [Hogarth] Copyright Act, 8 Geo. 2, c.13 (1735); U.S. 
CONST. art. I, § 8, cl. 8 (granting Congress the authority “[t]o promote the Progress of 
Science and the useful Arts, by securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries[.]”); see also Oren Bracha, 
The Ideology of Authorship Revisited: Authors, Markets, and Liberal Values in Early 
American Copyright, 118 YALE L.J. 186, 198 (2008) (“In 1783, Joel Barlow—one 
of the first beneficiaries of author’s copyright in America—wrote to convince 
Congress that ‘the rights of authors should be secured by law.’” (quoting IV PAPERS 
OF THE CONTINENTAL CONGRESS, 1774–1789, No. 78, at 370 (1783), microformed on 
Microcopy No. 247, Roll 92 (Nat’l Archives Microfilm Publ’ns))). 

95 Jeanne C. Fromer, Expressive Incentives in Intellectual Property, 98 VA. L. 
REV. 1745, 1753 (2012); see also ROBERT P. MERGES, JUSTIFYING INTELLECTUAL 
PROPERTY 15 (Harvard University Press 2011).  

96 R. H. Coase, The Problem of Social Cost, 3 J. L. & ECON. 1, 44 (1960).  
97 Id. at 15–16. 
98 See id. at 15. 
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collective sixty percent of the American music market99—represents an 
amount of royalty payments large enough to constitute a sufficient 
reward for the creative business model that the Majors have employed 
and which contributes to their longevity and enduring business success.  
Under the system of distribution enacted by the MLMA, these same 
three companies would receive a payment equal to sixty percent of all 
unmatched accrued royalties via the MLC’s distribution, further 
reinforcing their oligopoly power in the market.100   

 A relatively simple measure with the potential to correct this 
unequal distribution is to substitute a system similar to the per stirpes 
distribution of assets for an estate101—that is to say, each music 
publishing company, be it one of the three Majors or any of the 
independent labels representing the other forty percent of the music 
market, would receive the same share of the unmatched accrued 
royalties.  As the copyright owners of these unmatched works have a 
higher probability of not being individuals represented by one of the 
three Majors,102 such a means of distribution would result in a higher 
payment to the independent music publishers whose clients would be 
more likely to be similarly situated to the unidentified copyright owner.  
Simultaneously, as such a distribution would treat all publishers 
equally, it would provide adequate remuneration to the Majors to 
compensate for the off chance that a client of one of the Majors 
happened to be the rightful beneficiary of any unmatched accrued 
royalties. 

B. Partial Market Distribution  

A more drastic option to correct both the MLMA’s current system 
and the reinforcement of the Majors’ market oligopoly would be to 
exclude these three publishers altogether from the distribution of 
unmatched accrued royalties.  The Majors already have a sufficient 
market incentive to continue with their normal course of business 
without receiving a share of the unmatched accrued royalties 
distributed, by virtue of their relative control of the market as a whole—
i.e., the fact that the Majors “together control over 60% of the music 

 
99 MUSIC MARKETPLACE REPORT, supra note 28, at 19.  
100 Music Licensing Modernization Act, supra note 7, § 102(d)(3)(J)(i)(II) 

(instructing the MLC to make distributions of unmatched accrued royalties on the 
basis of relative market shares of copyright owners); see MUSIC MARKETPLACE 
REPORT, supra note 28, at 19. 

101 See Charles C. White, Per Stirpes or Per Capita, 13 U. CIN. L. REV. 298, 298 
(1939) (defining per stirpes distribution).  

102 This supposition is based on the assumed professional experience of the 
Majors, and the well-organized recordkeeping that such experience would entail. 
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publishing market.”103  Smaller independent music publishers, 
however, are in a more precarious position because they collectively 
compete for less than half of the music publishing market, and they 
(presumably) do not attract the same caliber of artist as the more 
established and well-known Majors.  By rendering the Majors ineligible 
to receive distributions of unmatched accrued royalties from the MLC, 
independent publishers would benefit from a statutory regime that 
increases their profit and encourages further competition between 
themselves and—assuming the difference in payment were to be 
sufficient—even with the Majors. 

While it is true that the Copyright Royalty Board “sets rates for the 
statutory licenses in sections 112, 114, and 115” without “antitrust 
concerns specifically in mind[,]”104 there are societal benefits to keeping 
such concerns in mind when assessing the distribution of financial 
benefits to a group of entities whose entitlement to the benefit is 
premised on the lack of information on the rightful beneficiary.  While 
this proposal is more drastic than the per stirpes-style distribution 
proposal, this method of distribution by the MLC is arguably the more 
equitable option.  Depending on the scale of distributions, the increased 
financial benefit to smaller independent record labels could have the 
effect of subsidizing these entities enough to introduce price 
competition with the Majors (though admittedly the distributions from 
the MLC are unlikely to be significant enough to correct the current 
oligopoly market structure).  Applying a Coasean analysis, society 
would benefit most from this sort of arrangement (i.e., one in which the 
Majors do not receive a share of distributed unmatched accrued 
royalties), as the Majors could be considered the least-cost avoiders in 
this scenario.  This is because the Majors are the parties best situated in 
the current copyright royalty market to bear the burden of exclusion 
from a distribution by the MLC due to their market control and general 
success. 

Moreover, the exclusion of the Majors from the MLC’s distribution 
scheme would not truly be a burden in the traditional Coasean view of 
burden allocation, as it is not the loss of a previously enjoyed benefit 
nor an affirmative obligation.  Rather, as the first distribution by the 
MLC is scheduled to occur in 2022, the Majors would merely miss out 
on a benefit that would be equitably conferred upon less powerful 
entities in the market.  Excluding the Majors would undoubtedly 
produce some rancor in the music industry.  Despite this, in the long 
term this resentment would only create an increased incentive for the 
Majors to reduce the amount of unmatched accrued royalties to be 

 
103 MUSIC MARKETPLACE REPORT, supra note 28, at 19. 
104 Id. at 83. 
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distributed by more assiduously seeking the identity and location of the 
owners of currently unmatched musical works. 

Of course, for the time being, any proposed reform most likely will 
have to wait.  Distributions are set to occur on January 1, 2022,105 and 
the MLMA only provides a forum for the discussion of reform within 
the limited context of “recommend[ing] best practices that the [MLC] 
may implement” in order to “identify and locate musical work copyright 
owners with unclaimed accrued royalties held by the collective[,]” as 
well as in order to “reduce the incidence of unclaimed royalties.”106  
Nevertheless, Congress should consider the above proposals and revise 
the relevant provisions of the MLMA to enable a more equitable 
copyright royalty market. 

IV. CONCLUSION 
 

With the advent of each new form of technology, copyright law lags 
further behind—particularly with regard to the assessment and payment 
of royalties to creators of works.  Copyright law has historically always 
caught up eventually, but the solutions it presents are rarely efficient or 
easily integrated into the existing marketplace in their application.  With 
the passage of the MLMA and the creation of the MLC, Congress 
sought to remedy the issue of unpaid Section 115 royalties that are 
collected on works for whom the copyright owner is unidentified; by 
distributing these unmatched accrued royalties to the music industry as 
a whole, the MLMA provides an imperfect means of correcting this 
omission in the music copyright market.  However, alternative means 
of distributing these royalties—either by per stirpes distributions or by 
excluding the Majors from any market-wide distributions—would 
provide a more equitable and economically rational means of correcting 
the problem.   

While reform of such a novel piece of legislation is not without 
difficulties, and while the MLMA contains a statutorily prescribed 
timeline in which the Copyright Office has to commission a report to 
make the necessary recommendations to do so, these proposals should 
not be discounted merely due to the roadblocks they face.  The MLC’s 
mandate to distribute these unmatched accrued royalties is a noble start, 
and it provides a helpful first step in improving the mechanical license 
market for musical works.  But in the long run, future reform is 
necessary to ensure more equitable remuneration to all stakeholders in 
the market. 

 
105 Music Licensing Modernization Act, supra note 7, § 102(d)(3)(J)(i)(I). 
106 Id. § 102(f)(1)(A), (C).  


