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I. INTRODUCTION 
Patent laws by their very nature disclose an exclusionary right upon 

the patent owner, and it is for this reason that patent laws often become 
controversial.1  Whether it be in defining the powerful rights given to 
the patent owner or balancing patent laws with other laws, patent laws 
can be very troublesome to the legal scholar.2  In addition, because of 
the broad grant of rights given to the patent owner, the patent system is 
ripe for abuse from many different fronts.  One such way that some have 
alleged the patent system is being abused is through patent trolls.3  A 
patent troll is aptly named because he or she acquires a patent without 
any desire to use the patent and simply lies in wait, waiting for someone 
to abuse the patent rights.4  The patent troll is gambling that the patent 
will someday prove valuable so that he or she “can sue the developer to 
recover damages for patent infringement.” 5   Whereas ordinarily an 
accused patent infringer would be able to bring a counterclaim of 
infringement, the patent troll is immune to this claim as he or she is not 
using the patent in the market.6  As the patent troll is abusing the patent 
system for his or her own gain, the patent troll would appear to be taking 
advantage of the patent system as it was not originally intended to be 
used.7 

The patent system was not intended to be used in this way as patents 
were originally granted in order to incentivize the growth of the market.8  
The concept behind patents is that by granting the exclusionary right to 
the patent owner, the patent owner will be more likely to invent as he or 
she knows that he or she will be rewarded through exclusive use.9  The 
theory then is that the exclusionary right will cause market growth.10  
The patent troll is not engaging in conduct that will cause market 
growth.  Instead, the patent troll is likely to cause market stagnation as 
patent owners may become wary of investing further money in future 

                                                                                                                                          
1 Dylan M. Carson & Avril G. Love, Off-Label Use of the Cartwright Act: Will 

Cipro Require State Courts to Assess Federal Patent Validity in Pay-for-Delay 
Cases?, 24 COMPETITION: J. ANTITRUST, UCL & PRIVACY SEC. ST. B. CAL., no. 2, 
2015, at 7, 8. 

2 Id. 
3 Doug Harvey, Comment, Reinventing the U.S. Patent System: A Discussion of 

Patent Reform Through an Analysis of the Proposed Patent Reform Act of 2005, 38 
TEX. TECH L. REV. 1133, 1162 (2006). 

4 Id. 
5 Id. 
6 Id. 
7 Id. 
8 See Carson & Love, supra note 1, at 8. 
9 Id. 
10 See id. 
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inventions.11  Courts generally do not approve of patent trolls and are 
wary of the suits they bring because they circumvent the original 
meaning of the patent system; therefore, one aim of the patent system is 
to ensure that the original principles behind its formation are upheld.12  
However, the dislike of patent trolls goes beyond the realm of the court 
and instead pervades society as groups are coming forward to protect 
certain high-profile patents from patent trolls.13  Furthermore, patent 
trolls are generally seen as entities that are bad for the marketplace.14  
The pervasive attitude towards patent trolls illustrates the type of 
conduct that the patent system and society have generally described as 
being against the principles of the patent system.15  While the patent 
system has not created firm rules to control the patent troll, courts are 
constantly dealing with them and, therefore, creating common law that 
is useful in deciding how to treat patent trolls.16  The common law rules 
governing patent trolls will be demonstrative in combatting similar 
issues within the patent system. 

Like a patent troll, Kyle Bass (Mr. Bass) has sought to take 
advantage of the patent system by abusing the rights provided by the 
patent system to the general public.17  Mr. Bass uses one central method 
in his interactions with the patent system, which allows him “to mount 
legal challenges against questionable drug patents as part of an 
investment strategy that would bet on the share prices of targeted 
companies failing.”18  Mr. Bass’s process involves the “filing of an 
                                                                                                                                          

11 See Harvey, supra note 3, at 1162 (“Generally, an accused infringer can bring 
a counterclaim for infringement against the plaintiff, but because patent [trolls] do 
not otherwise participate in the marketplace . . . they are immune to such 
counterclaims.”) (internal quotations omitted). 

12 See generally Sean Alfano, Patent Trolls Feed on Technology, CBS (Feb. 24, 
2006, 7:14 PM), https://www.cbsnews.com/news/patent-trolls-feed-on-technology 
(discussing a federal judge’s delay in ruling on a patent infringement law suit 
involving patent trolls reflected how patent troll behavior is likely not what the 
Founding Fathers intended). 

13 See Gavin Clarke, EVIL Patent TROLLS Poised to Attack OpenStack, Says 
Linux Protection Squad: Open-Source Cloud’s Own Openness a Problem, THE 
REGISTER (Oct. 2, 2014, 1:27 PM), 
http://www.theregister.co.uk/2014/10/02/oin_openstack_warning. 

14 Harvey, supra note 3, at 1162. 
15 See Alfano, supra note 12. 
16 Larry Downes, The U.S. Supreme Court is Reining in Patent Trolls, Which is 

a Win for Innovation, HARV. BUS. REV. (June 2, 2017), https://hbr.org/2017/06/the-
u-s-supreme-court-is-reining-in-patent-trolls-which-is-a-win-for-innovation. 

17 See generally Gene Quinn, Patent Abuse or Genius? Is Kyle Bass Abusing the 
Patent System?, IPWATCHDOG (Apr. 8, 2015), www.ipwatchdog.com/2015/04/08/is-
kyle-bass-abusing-the-patent-system/id=56613 (“Indeed, if Bass is successful it 
could be catastrophic for the industry.”). 

18 Andrew Ward, Kyle Bass Plans Legal Action on Pharma Patents, FIN. TIMES 
continued . . . 
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action with the United States Patent and Trademark Office (USPTO) to 
invalidate certain pharmaceutical drug patents by seeking an inter 
partes review,” and then shorting the stock of the patent owner before 
announcing the inter partes review (“IPR”), which theoretically would 
result in a windfall to Mr. Bass as the stock market accounts for this 
challenge.19  Like a patent troll, Mr. Bass has no desire to actually use 
the patent constructively and instead, Mr. Bass is seeking only to affect 
the stock prices of the patent owner for his own monetary benefit.20  Mr. 
Bass has faced strong industry backlash as many agree that it is wrong 
“that a wealthy business man should be able to reap financial rewards 
for a situation he creates.”21  Additionally, “pharmaceutical companies 
claim his methods are an abuse of process and stock manipulation.”22  
The pervasive attitude towards Mr. Bass is generally one of contempt, 
as society has shown the USPTO that they do not approve of his 
exploitive conduct. 23   The duty of candor and good faith is one 
requirement that the USPTO places on potential patent owners to thwart 
potential misuse similar to the conduct of Mr. Bass.24  

The duty of candor and good faith ensures that “U.S. patent 
applicants must act with candor, good faith, and honesty during patent 
prosecution with the USPTO” as it requires that “applicants must 
provide the USPTO with all material prior art known to them.”25  The 
duty of candor and good faith extends to the conduct of patent applicants 
during the patent application process to guard the powerful rights that 
are granted by the USPTO.26  The interest protected by the USPTO is 
primarily one of public interest as the USPTO is seeking to promote 
“the most effective patent examination” by protecting the very nature of 
the patent process.27  While the duty of good faith and candor has been 
in place in some aspect since 1977, proponents have argued for the 
adoption of the duty of good faith and candor in new, previously 

                                                                                                                                          
(Jan. 7, 2015), https://www.ft.com/content/a2a706a0-969c-11e4-922f-00144feabdc0. 

19 Kenneth J. Costa, Note, Patent System Manipulation: Hedge Funds Abusing 
IPR, Poor Patent Quality & Pharmaceutical Monopolies, 35 CARDOZO ARTS & ENT. 
L.J. 177, 178 (2016). 

20 See id. 
21 Quinn, supra note 17.  
22 Costa, supra note 19, at 179. 
23 Id. 
24 Gina M. Bicknell, Note, To Disclose or Not to Disclose: Duty of Candor 

Obligations of the United States and Foreign Patent Offices, 83 CHI.-KENT L. REV. 
425, 428 (2008). 

25 Id. at 428. 
26 See id. 
27 Duty to Disclose Information Material to Patentability, 37 C.F.R. § 1.56(a) 

(2018). 
continued . . . 
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uncovered, situations.28  Proponents of these changes have argued that 
the duty of good faith and candor lacks teeth in its application as the 
USPTO does not investigate potential violations of the duty and instead 
the investigation is delegated to the litigation arena.29  Consequently, 
violations of the duty are difficult to prove.  At best, proving a violation 
requires a showing of clear and convincing evidence.30  These are just a 
few of the many different problems that have been argued over in the 
duty of candor and good faith.31  However, as to Mr. Bass, it seems that 
the court is willing to expand the duty of good faith and candor beyond 
its previously construed boundaries to include the actions of parties who 
are using the patent system in ways like Mr. Bass.32 

As illustrated above, the duty of candor and good faith would not 
ordinarily apply to Mr. Bass as the duty is limited to “every person who 
is substantially involved in the prosecution of an application.” 33  
Instead, Mr. Bass’s method involves filing an IPR after the patent has 
been issued.34  He has no involvement in the patent application process 
as the patents that he challenges have already been issued.35  However, 
as mentioned before, the general consensus is that this behavior is not 
approved as can be seen by the general failure of his method.36  Because 
Mr. Bass’s motivations appear to be primarily pecuniary, his monetary 
return is a good indicator of his success and while Mr. Bass has targeted 
fourteen different medicines, only three were invalidated and these 
invalidations did not lead to a decrease in stock prices as Mr. Bass had 
suggested.37  The most damning factor to Mr. Bass is that a patent that 
he unsuccessfully challenged was later successfully challenged by a 
generic-drug company.38  This would seem to suggest that the USPTO 
disfavors the actions of Mr. Bass up to the point of treating him 

                                                                                                                                          
28 See, e.g., David Hricik, Aerial Boundaries: The Duty of Candor as a 

Limitation on the Duty of Patent Practitioners to Advocate for Maximum Patent 
Coverage, 44 S. TEX. L. REV. 205, 244–246 (2002) (critiquing the current 
application of the duty of good faith and candor).  

29 See id. at 242. 
30 Id. at 243.  
31 See id. at 242–58 (exploring other problems raised regarding the duty of 

candor and good faith). 
32 See infra Part IV.  
33 Hricik, supra note 28, at 241. 
34 Costa, supra note 19, at 178. 
35 Id. 
36 Susan Decker, Dallas’ Kyle Bass Blames Big Pharma ‘Cabal’ for Lost Fights 

Over Drug Prices, DALL. NEWS (Apr. 2017), 
https://www.dallasnews.com/business/health-care/2017/04/10/dallas-kyle-bass-
blames-big-pharma-cabal-lost-fights-drug-prices. 

37 Id. 
38 Id. 

continued . . . 
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differently.  However, Mr. Bass appears to be following the proper 
methods and requirements of the USPTO.39  Therefore, the USPTO 
appears to be analyzing Mr. Bass’s motivations for challenging these 
patents in a mutant good faith analysis.40  This is an extension of the 
duty of good faith and candor beyond its customaries boundaries of 
those “associated with the filing prosecution of a patent application.”41  
The USPTO, through its treatment of Mr. Bass, is extending the duty of 
good faith and candor to include those involved in the IPR process just 
as it has treated patent trolls with disfavor. 

This Comment is focused on the duty of good faith and candor and 
how it is changing in response to new stimuli, namely Mr. Bass and his 
abuse of the IPR system.  While the USPTO has not explicitly stated 
that they are expanding the duty of good faith and candor to encompass 
his behavior, their actions propose otherwise.42  Part II of this Comment 
will examine the central concepts behind the patent system, the 
difficulties in joining patent laws with the U.S. legal system, and the 
problems that have resulted from the implementation of patent laws.  
Part II will also examine how the USPTO has responded to these 
problems and the different solutions that have been proposed.  Part III 
will examine the duty of good faith and candor and the requirements 
that it places upon participants in the patent application process.  In Part 
III, this Comment will also examine the problems that have arisen 
within the duty of good faith and candor and the solutions that have been 
proposed.  Part IV will examine Mr. Bass’s situation, how his actions 
relate to the patent system, the view that the USPTO takes, and the 
general view of his actions.  Additionally, Part IV will also analyze the 
IPR process and how Mr. Bass was able to abuse this process for his 
own benefit.  Part V will examine how the duty of good faith and candor 
has been expanded so as to include Mr. Bass and others choosing to use 
the IPR process.  Part V will also include a comparative analysis 
between Mr. Bass and other separate issues within the patent system 
that have recently arisen.  Lastly, Part VI will conclude with possible 
resolutions to the unwritten expansion of the duty of good faith and 
candor. 
  

                                                                                                                                          
39 See Costa, supra note 19, at 177–78. 
40 Bicknell, supra note 24, at 428. 
41 37 C.F.R. § 1.56(a) (2018). 
42 Jan Wolfe, Hedge Fund Manager Kyle Bass Loses Challenge to Acorda 

Patents, REUTERS (Mar. 10, 2017, 5:42 PM), https://www.reuters.com/article/ip-
patent-acorda/hedge-fund-manager-kyle-bass-loses-challenge-to-acorda-patents-
idUSL2N1GN20G. 
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II. BACKGROUND 
Patent laws are a peculiar conglomeration of different rights and 

limitations.43  While patent law was primarily instituted to promote 
competition and encourage innovation among inventors, it also places 
strict limitations on how inventors can use their inventions.44  In the 
broader context of public rights, patent law is unique in that “most 
government attempts to restrict lawful public conduct are met with 
protests in the streets, editorials condemning the practice, or lawsuits 
seeking to eliminate or limit the government-imposed restrictions.”45  
Instead, patent law offers “a government-issued, government-enforced 
right [to] one person (or their assigns) to prevent others from engaging 
in lawful activity.”46  This presents an interesting dichotomy between 
the invasive and restrictive behavior of the USPTO and the powerful 
rights that are granted to every patent owner.  Inventors have seemingly 
determined that the various rights and protections that are given under 
patent law are worth the hassle of the duties and limitations imposed 
upon them.47  This tension with patent laws is also seen in the way that 
patent laws interact with other areas of law.48  

Patent laws have an interesting history of cooperation with other 
laws in the American legal system.  While patent laws create “an 
incentive to innovate by granting a limited right to exclude others from 
making, using, or selling a useful new product or invention,” this does 
not always flow well with other legal ideas.49  Patent laws provide a 
boost to the market by giving patent owners exclusionary rights, other 
laws such as antitrust laws explicitly prohibit this exclusionary and anti-
competitive behavior.50  Therefore, the current layout of patent law 
seemingly is in direct contrast with other areas of law, namely antitrust 
law.51  This has resulted in great tension as “courts grapple with the 
tension between a patent’s grant of the lawful right to exclude and 

                                                                                                                                          
43 Clark D. Assay, Intellectual Property Law Hybridization, 87 COLO. L. REV. 

65, 79–80 (2016) (“Indeed, design patents grant exclusive rights in the aesthetic, 
nonfunctional qualities of an article of manufacture, rather than the utilitarian ideas 
behind it.”). 

44 Robert J. McAughan, Jr. & Jeffrey A. Andrews, Patent Law Primer—What Is 
Patentable?, 45 THE ADVOC. (TEX.) 8, 8 (2008). 

45 Id. 
46 Id. 
47 Id. 
48 Id. at 10. 
49 Carson & Love, supra note 1, at 8. 
50 Id. 
51 See id. (“At the heart of pay-for-delay lawsuits is the tension between antitrust 

law and patent law.”). 
continued . . . 
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antitrust law’s proscription on exclusionary conduct.”52  As a result, the 
tension caused by patent law has forced the American legal system to 
adapt patent law to fit within the confines of the American legal 
system.53  However, the resulting chaos has left many areas of patent 
law unsettled, such as “the effect under the antitrust laws, if any, that 
the evolution of a patent monopoly into an economic monopoly might 
have upon a patent holder’s right to exercise the exclusionary power 
ordinarily inherent in a patent.”54  This has resulted in deep concern over 
potentially undermining the patent law system at the expense of antitrust 
law implications.55  As a result, the legal system has had to fix the holes 
created by the exploitation of the differences between the two systems.56  
However, as patent laws have been forced to carve out their own niche 
within the greater macrocosm of law, new developments have arisen 
that have caused patent laws to grow and expand with the changing 
tides.57   

Throughout the history of the patent system, courts and legislators 
have struggled with defining the proper response: “[m]ost of the patent 
laws, however, have undergone repeated changes . . . the most 
significant changes were made in the Patent Act of 1952.”58  One of the 
primary issues that has been debated is the injunctive process for 
patents.59  Injunctive relief is notoriously easy to obtain as a result of 
the “loose guidelines provided to the courts by Section 283.”60  In patent 
law, the courts hold virtually unfettered injunctive power as “[t]he 
several courts having jurisdiction of cases under this title may grant 
injunctions in accordance with the principles of equity to prevent the 
violation of any right secured by patent, on such terms as the court 
deems reasonable.”61  This broad grant of power allows the court to 

                                                                                                                                          
52 Id. 
53 See Dan L. Burk & Mark A. Lemley, Policy Levers in Patent Law, 89 VA. L. 

REV. 1575, 1576 (2003) (noting that the Supreme Court has “held that patent 
standards in the United States are designed to adapt flexibly to both old and new 
technologies”). 

54 SCM Corp. v. Xerox Corp., 645 F.2d 1195, 1204 (2d Cir. 1981). 
55 See id. 
56 See id. 
57 Michael R. Patrick, Intellectual Property Law, GP SOLO, Apr. 2013, at 16, 17, 

https://www.americanbar.org/publications/gp_solo/2013/march_april/intellectual_pr
operty_law.html. 

58 Harvey, supra note 3, at 1136. 
59 See, e.g., Jaideep Venkatesan, Compulsory Licensing of Nonpracticing 

Patentees After eBay v. MercExchange, 14 VA. J.L. & TECH. 26, 27–30 (2009) 
(discussing criticisms of injunctive relief in patent cases, specifically after the 
decision in eBay Inc. v. MercExchange, LLC, 547 U.S. 388, 391 (2006)). 

60 Harvey, supra note 3, at 1157. 
61 35 U.S.C. § 283 (2018). 
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choose when to apply powerful injunctions to protect the patent owner 
when the court sees fit.62  These injunctions can have a disastrous effect 
on the accused as it can force them to shut down their businesses, ignore 
potential profits, etc. while “awaiting judgment on the underlying 
infringement claim.”63  Because of the manner in which courts grant a 
patent to one entity, injunctions are preferred as they retain this 
individualistic right; however, critics note that courts have been hesitant 
to accept the true weight of this injunctive power.64  The difficulty 
comes in weighing the protections that should be offered to the patent 
owner to prevent potential appropriation with the protections that 
should be offered to the alleged infringer in case the alleged infringer is 
not found to have used the patent.65   

Over the course of the patent system’s existence, critics have been 
quick to denote the problems within the system; however, they have 
also laid out several solutions to these problems that have been met with 
varied success. 66   In order to aid the patent owner who has been 
infringed upon, the courts created a “general rule that an injunction will 
issue when infringement has been adjudged, absent a sound reason for 
denying it,” which allowed for a broad presumption in favor of 
injunctions.67  In later review of the district court’s general rule by the 
Supreme Court, it was decided that the familiar “principles of equity” 
require “a plaintiff seeking a permanent injunction [to] satisfy a four-
factor test before a court may grant such relief.”68  The Supreme Court 
explicitly found that “[n]othing in the Patent Act indicates that Congress 
intended such a departure,” and the Patent Act only provides that this 
relief may be equitably provided.69  The back and forth between the 
courts illustrates the extent to which the courts are willing to mold the 
patent system to fit changes in law or perception. 

Critics of the patent system have also decried the claim of willful 
infringement as it has been claimed in “almost every patent 
                                                                                                                                          

62 See Christopher A. Cotropia, Post-Expiration Patent Injunctions, 7 TEX. 
INTELL. PROP. L.J. 105, 108–09 (1998) (providing a sample of cases where courts 
ordered injunctions for various reasons). 

63 Harvey, supra note 3, at 1157. 
64 See id. at 1154 –55, 1157. 
65 Herbert F. Schwartz, Injunctive Relief in Patent Cases, 50 ALB. L. REV. 565, 

565–66 (1986).  
66 See, e.g., Carl Shapiro, Patent System Reform: Economic Analysis and 

Critique, 19 BERKELEY TECH. L.J. 1017, 1017 (2004) (discussing how “the chorus of 
complaints” regarding the patent system led the Federal Trade Commission and 
Department of Justice to recommend major reforms of the system).  

67 Richardson v. Suzuki Motor Co., 868 F.2d 1226, 1247 (Fed. Cir. 1989) (citing 
W.L. Gore & Assocs., Inc. v. Garlock, Inc., 842 F.2d 1275, 1281 (Fed. Cir. 1988)). 

68 eBay Inc. v. MercExchange, LLC, 547 U.S. 388, 391 (2006). 
69 Id. at 391–92. 
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infringement case.”70  In 1983, willful infringement was interpreted to 
capture any “potential infringer [who] has actual notice of another’s 
patent rights[;] he has an affirmative duty to exercise due care to 
determine whether or not he is infringing.”71  This standard imposes a 
duty upon the potential infringer “to seek and obtain competent legal 
advice from counsel before the initiation of any possible infringing 
activity.”72  As the court is allowed to increase damages up to threefold, 
willful infringement can be disastrous for an infringing party. 73  
Because this claim requires subjective knowledge from the accused, 
critics note that it could cause potential patent infringers to avoid doing 
thorough patent searches so that they may argue that the infringement 
was not willful.74  Critics then allege that this defeats the purpose of the 
patent system by encouraging patent infringement.75  

Various solutions have been offered to fix the alleged problems with 
the willful infringement test over the years.76  In 2007, the Seagate court 
decided that “the state of mind of the accused infringer is not relevant 
to this objective inquiry.”77  Under the Seagate test, courts required 
parties seeking to show willful infringement to show “by clear and 
convincing evidence that the infringer acted despite an objectively high 
likelihood that its actions constituted infringement of a valid patent” and 
that the risk “was either known or so obvious that it should have been 
known to the accused infringer.”78  This led to a great deal of confusion 
among the courts as “the Seagate test excludes from discretionary 
punishment many of the most culpable offenders” who infringe a patent 
intentionally and maliciously, yet the court is unable to find the proper 
evidence to support the test for willful infringement.79  The Halo Court 
noted that in the case of such a malicious abuser “it is not clear why an 
independent showing of objective recklessness should be a prerequisite 
to enhanced damages.”80  The Supreme Court then decided to further 
change the rule so as to grant district courts the power “to punish the 
                                                                                                                                          

70 Harvey, supra note 3, at 1154. 
71 Underwater Devices Inc. v. Morrison-Knudsen Co., 717 F.2d 1380, 1389 

(Fed. Cir. 1983), overruled by In re Seagate Tech., LLC, 497 F.3d 1360 (Fed. Cir. 
2007). 

72 Id. at 1390. 
73 35 U.S.C. § 284 (2018). 
74 Harvey, supra note 3, at 1154–55. 
75 Id. 
76 See, e.g., id. at 1155 (proposing that courts raise the standard of proof for 

willful infringement). 
77 In re Seagate Tech., LLC, 497 F.3d 1360, 1371 (Fed. Cir. 2007), abrogated 

by Halo Elecs., Inc. v. Pulse Elecs., Inc., 136 S. Ct. 1923 (2016). 
78 Id. 
79 Halo Elecs., Inc., 136 S. Ct. at 1926. 
80 Id. 
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full range of culpable behavior . . . free from the inelastic constraints of 
the Seagate test” while generally reserving the heightened punishment 
“for egregious cases typified by willful misconduct.”81  The solutions 
offered for the willful infringement claim illustrate the extent to which 
the courts are willing to go in expanding and changing the patent system 
to fit the needs of society. 

Willful infringement claims and claims for injunctive relief are just 
two of the many areas of patent law that have been thoroughly debated 
and vetted over the years.82  The solutions offered in these two areas are 
demonstrative of the readiness of courts and the USPTO to change 
patent law for the better through the common law.  By fixating on the 
general reception of these laws, the court is able to use common law to 
fix these problems.83  One area in which patent law has not been as 
ready to expand is the duty of good faith and candor.84  The duty of good 
faith and candor has been in place since 1977; however, it has not 
changed substantially in the 41 years of implementation. 85   One 
proposed change was included in Section 5 of the proposed Patent 
Reform Act of 2005 which would create a “duty of candor and good 
faith for all parties involved with the patent application process” that 
would be governed and regulated by the USPTO.86  This would grant 
the USPTO the power to investigate a variety of violations of this duty, 
which proponents of the Act allege would eliminate the overwhelming 
use of the inequitable conduct defense.87  While it is hard to establish  a 
violation in the courts under the current interpretation of the duty of 
good faith and candor, the proposed change in the duty of good faith 
and candor would force the USPTO to monitor violations of the duty.88  
Consequently, this would allow the USPTO to focus on actual instances 
where the individual has promulgated actual fraud upon it.89  By shifting 
the responsibility from the courts to the USPTO, this act would allow 
the party most knowledgeable about the overall process to decide 
                                                                                                                                          

81 Id. at 1933–34. 
82 See generally id. (reviewing the test for treble damages in willful 

infringement action); Elizabeth E. Millard, Note, Injunctive Relief in Patent 
Infringement Cases: Should Courts Apply a Rebuttable Presumption of Irreparable 
Harm After eBay, Inc. v. Mercexchange, LLC, 52 ST. LOUIS L. REV. 985, 987 (2008) 
(“Since eBay, some district courts have held that there is still a presumption of 
irreparable harm in the preliminary injunction context, but others have rejected this 
notion.”). 

83 See Halo Elecs. Inc., 136 S. Ct. at 1928. 
84 See Bicknell, supra note 24, at 428–29. 
85 Id. at 428. 
86 Harvey, supra note 3, at 1152. 
87 Id. 
88 Id. 
89 Id. 

continued . . . 



 

22 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

[VOL. 19 

whether actual fraud was shown.90  
While the Patent Reform Act of 2005 proposed one change to the 

duty of good faith and candor, the duty has not seen as many expansions 
or changes as other areas of patent law.91  This, however, changed upon 
Mr. Bass’s treatment by the USPTO, which established that the USPTO 
is willing to expand the duty of good faith and candor beyond the 
customary treatment of the USPTO and the courts.92  However, the 
resulting problem is how far are they willing to expand it and what effect 
will his treatment have on patent applications and those involved.  As 
was seen with both the injunctive process and willful infringement, the 
primary source of law that allows for the expansion of patent laws is the 
common law.93  Mr. Bass’s treatment in the IPR process demonstrates 
that the adjudicative body is expanding the duty of good faith and 
candor to new realms.94  Patent law has previously shown that it is 
willing to adapt to the changing climate and that is crucial in how it 
considers the duty of candor and good faith.95  In establishing how the 
duty of good faith and candor has changed, it is crucial to first analyze 
what the duty of candor and good faith was originated for and how this 
could change. 

III. THE DUTY OF CANDOR AND GOOD FAITH 
The duty of candor and good faith acts as a bar to certain conduct 

during the patent application process as a way of regulating those 
involved in a patent application.96  This duty requires that “U.S. patent 
applicants must act with candor, good faith, and honesty during patent 
prosecution with the USPTO”, and this duty has been in effect since 
1977.97  This multi-faceted duty often arises in regards to the duty it 
imposes upon patent applicants to disclose “all material prior art known 
to them”, which will include “all references useful for determining the 
novelty and non-obviousness of a patent applicant’s claimed subject 

                                                                                                                                          
90 See Bicknell, supra note 24, at 440–41 (providing a brief background of how 

the USPTO addresses the issue of fraud). 
91 See Harvey, supra note 3, at 1136, 1138. 
92 See infra Part V. 
93 Devin Salmon, A Sign of the Times? A Brief Look at the Trend of Patent 

Cases Before the US Supreme Court, IP.COM (July 5, 2017), https://ip.com/blog/a-
sign-of-the-times-a-brief-look-at-the-trend-of-patent-cases-before-the-us-supreme-
court/. 

94 See infra Part V. 
95 See Harvey, supra note 3, at 1136 (providing a short history of statutes 

Congress has passed since 1793). 
96 Bicknell, supra note 24, at 428. 
97 Id.  
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matter.”98  The concept of the duty of good faith and candor, however, 
can run afoul of the ordinary conceptualization of the U.S. legal 
system.99  The duty of good faith and candor would seemingly conflict 
with the duty of confidentiality that would suggest that the patenting 
party should avoid revealing this self-deprecating information.100  By 
requiring each party to disclose all material prior art known to them, the 
USPTO is forcing each party involved to disclose material that might 
ordinarily be protected by confidentiality rules. 101   This is 
demonstrative of the great import that is given to the duty of candor and 
good faith as “[e]ven critics of the inequitable conduct defense 
recognize that the underlying duty to disclose material information 
serves obvious and legitimate purposes.” 102  Therefore, the duty of 
candor and good faith is an important piece of the patent application 
process. 

The duty of candor and good faith is of even greater importance 
because under the regulations of the patent system “a patent is presumed 
valid” and “one of the USPTO’s most important functions is to ensure 
it does not a grant a patent on subject matter already known or used by 
others.”103  The presumption of validity places the USPTO in a difficult 
position as the odds are seemingly weighed in favor of the patent 
applicant. 104  The USPTO therefore must “rely upon [the patenting 
party’s] integrity and deal with them in a spirit of trust and 
confidence.”105  It is through this duty of candor and good faith that the 
USPTO is able to meet the duty that it owes to patentees by ensuring 
that these restrictive holds on the competitive market are only granted 
to those who are deserving.106  Inherent in the duty of good faith and 
candor is public policy as “[a] patent by its very nature is affected with 
a public interest,” and “[t]he public interest is best served, and the most 
effective patent examination occurs when, at the time an application is 
being examined, the Office is aware of and evaluates the teachings of 
all information material to patentability.” 107   Therefore, the public 
interest is the primary push for the duty of candor and good faith; 
consequently, this illustrates the focus and the view that the legislative 
                                                                                                                                          

98 Id. 
99 See Hricik, supra note 28, at 246–47. 
100 Id. 
101 Id. 
102 Id. at 244. 
103 Bicknell, supra note 24, at 428. 
104 Id. 
105 Hricik, supra note 28, at 241. 
106 Id. at 243. 
107 Duty to Disclose Information Material to Patentability, 37 C.F.R. § 1.56(a) 

(2018). 
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and adjudicative parties should take when choosing whether or not to 
expand the duty of candor and good faith.  The public interest can 
primarily be seen through their regard of a party and his or her conduct 
and the effect that this conduct has upon the public.108 

To understand how a legislating body will change the duty of candor 
and good faith, it is important to understand the current boundaries of 
this area of law.  The duty of candor and good faith is not limited to 
impacting what is required from the patent applicant. 109  Instead it 
reaches “each individual associated with the filing and prosecution of a 
patent application.”110  Consequently, everyone involved in the process 
of filing the patent must meet the requirements of the duty of good faith 
and candor or the patent could be invalidated.111  The duty of good faith 
and candor is not limited to the parties appearing before the USPTO in 
the application process. 112   Instead the duty stretches to include 
inventors, patent attorneys, agents, and any person substantively 
involved in the preparation or prosecution of the application.113  This 
places a high requirement on the patent applicant as they must ensure 
that everyone involved in the process meets the duty of good faith and 
candor.114  As the patent process has come to involve many different 
people whom the patenting party is responsible for, it places a high 
standard on the patent applicant to account for each party that is 
corresponding with the USPTO or involved in applying for the 
patent.115 

The duty of good faith and candor establishes guidelines for how 
patent applicants should interact with the USPTO during the process of 
applying for a patent; however, it is not unlimited in its scope.116  Under 
the current formulation of the duty of candor, patent applicants are not 
required “to disclose all possible information the applicant knows of 
that may be related to the patent or to conduct a search of prior 
documents . . . for unknown information that could contribute to the 
examiner’s evaluation of the four patentability requirements.” 117  
However, because the patent process involves one party appealing to 

                                                                                                                                          
108 See id. 
109 Id. 
110 Id. 
111 See id. 
112 Id. 
113 Id. § 1.56(c). 
114 See id. 
115 See id. 
116 See Bicknell, supra note 24, at 428. 
117 Elizabeth Peters, Are We Living in a Material World?: An Analysis of the 

Federal Circuit’s Materiality Standard Under the Patent Doctrine of Inequitable 
Conduct, 93 IOWA L. REV. 1519, 1526 (2008). 
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the USPTO for a patent, the duty of candor does establish that the party 
asking for a patent must disclose known information that could prove 
important to the USPTO in its analysis of the patent application.118  This 
forces the patenting party to reveal all information that could influence 
the USPTO’s decision.119 

If the court discovers that the patenting party failed to reveal any 
material information, the patent could be subject to a future challenge 
of the patent’s validity.120  Furthermore, if the patenting party attempts 
to enforce the patent, the accused infringer can and often will argue that 
the patenting party engaged in inequitable conduct, a complete defense 
to infringement. 121  The accused infringer then faces the burden of 
proving that the patenting party engaged in inequitable conduct through 
“clear and convincing evidence that [the undisclosed information was] 
material to the prosecution of [the patenting party’s] patent, and that 
[the patenting party] intended to deceive the PTO by failing to disclose 
those pieces of information.”122  All the accused infringer must show is 
that the patenting party engaged in this conduct during some portion of 
the patenting process and the USPTO will rule that the entire patent is 
unenforceable.123  The duty of candor and good faith is therefore a very 
powerful tool when used properly and it actually has wide support 
among both patent holders and patent lawyers even though patent 
infringers do not tend to support it for obvious reasons.124  The USPTO 
is able then to use the duty of good faith and candor to ensure that patent 
applicants are exhibiting a standard of care during the application 
process.125   

However, the question becomes how the duty of candor and good 
faith should adapt to different situations such as Mr. Bass and his abuse 
of the patent system.  Mr. Bass is not technically within the purview of 
the duty of good faith and candor as he is not involved in the patent 
application process and instead is simply filing an IPR.  However, the 
USPTO, through its dismissal of Mr. Bass’s IPRs has shown that it is 
expanding the duty of good faith and candor to include conduct such as 

                                                                                                                                          
118 Id. 
119 See id. 
120 Id. at 1519. 
121 Id. at 1523. 
122 Id. at 1529. 
123 Id. at 1542. 
124 See Harvey, supra note 3, at 1152 (“Due to its subjective nature, the 

inequitable conduct defense is time consuming and expensive, and the abuse of the 
defense adds to the delays and increases the costs of litigation.”). 

125 See id. (“Limiting the inequitable conduct defense to cases of actual fraud 
and establishing a more manageable USPTO-controlled duty of candor will 
potentially make the defense less attractive, resulting in reduced litigation.”). 
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his.126 

IV. KYLE BASS AND HIS ABUSE OF THE PATENT SYSTEM 
Kyle Bass is a hedge fund manager for Hayman Capital 

Management who, in 2015, devised a novel method for taking 
advantage of the patent system by shorting the stock of various 
companies, primarily pharmaceutical companies. 127  The method of 
using the IPR process to short the stock of companies was not common 
in the industry before Mr. Bass become involved; therefore, the USPTO 
has been forced to completely analyze the issue anew by considering 
the benefits of allowing Mr. Bass’s conduct to subsist.128  Mr. Bass’s 
method of shorting the stock is centralized around the IPR process 
through which Mr. Bass challenges the validity of various 
pharmaceutical patents by filing an action with the USPTO which then 
allows the IPR to be analyzed by the Patent Trial and Appeal Board 
(“PTAB”).129   

The IPR process was established via statute which allows “[a] 
petitioner in an inter partes review [to] request to cancel as unpatentable 
1 or more claims of a patent only on a ground that could be raised under 
section 102 or 103 and only on the basis of prior art consisting of patents 
or printed publications.”130  These challenges work much in the same 
way of an invalidity challenge which “asserts that the patent holder did 
not satisfy the basic requirements to obtain a patent, usually because the 
claimed invention was not novel or would have been obvious when it 
was invented.”131  However, unlike an invalidity challenge a “person 
who is not the owner of a patent may file with the [Patent] Office a 
petition to institute an inter partes review of the patent.” 132   The 
openness of the IPR process allows for parties like Mr. Bass to file an 
action against different patents alleging that they were improperly 
issued.133 

The IPR process was instituted to alleviate several problems within 
                                                                                                                                          

126 See Costa, supra note 19, at 188–89 (emphasizing the “shocking turn of 
events” that emerged from Mr. Bass’s case). 

127 Id. at 178. 
128 Id. at 184. 
129 Id. at 178.  
130 35 U.S.C. § 311(b) (2018). 
131 Roger Allan Ford, Patent Invalidity Versus Noninfringement, 99 CORNELL L. 

REV. 71, 73–74 (2013). 
132 35 U.S.C. § 311(a). 
133 See generally Joe Mullin, Supreme Court Will Weigh in on Troll-Killing 

Patent-Review Process, ARS TECHNICA (June 13, 2017, 9:10 AM), 
https://arstechnica.com/tec-policy/2017/06/supreme-court-will-weigh-in-on-troll-
killing-patent-review-process/ (discussing the effect of IPRs on patent trolling).  
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the patent system in that “challenging bad patents in court can be hard 
and very expensive,” “challenges are often decided by a judge or jury 
with little technical knowledge,” and it is crucial “for the public to have 
the ability to challenge bad patents.” 134   However, where the IPR 
process was originally instituted to allow the public to challenge bad 
patents that rightfully belong to the public, Mr. Bass has no intention to 
actually make use of the patent. 135  Instead, Mr. Bass then uses his 
position as a hedge fund manager to decrease the value of the stock of 
the company whose patent he is challenging, for his own pecuniary 
benefit.136  In theory, after announcing that the company’s patent has 
been challenged, the stock price will drop and Mr. Bass will earn a profit 
after having shorted the stock.137  Mr. Bass has become the primary user 
of this method and “[a]s of February 2016, Mr. Bass has filed thirty-
seven such actions.”138 

Mr. Bass alleges his focus lies in “benefit[ting] patients by 
increasing competition in the market place, thus causing prescription 
prices to decrease for Medicare patients and everyone else.”139  Mr. 
Bass has increasingly tried to argue that he is a Robin Hood of the patent 
world where “when I win everybody wins.  The only person that loses 
are the shareholders and the managements teams of the companies that 
I’m challenging.”140  Mr. Bass seems to be arguing that his intentions 
are focused on more than just money and consequentially, his conduct 
should be allowed.  These allegations are met with resistance on both 
sides as the pharmaceutical industry alleges that his challenges are “an 
abuse of process and stock manipulation.”141  Additionally, “familiarity 
with post grant procedures at the USPTO and why they were created in 
the first place” has caused the industry to feel as if Mr. Bass is extorting 
the patent system for his own benefit.142  While Mr. Bass argues that he 
is only “targeting pharmaceutical corporations that hold bad patents or 
patents, that are extended by a change in the dosage or some other 
minute detail,” the consensus among the industry and the general public 
                                                                                                                                          

134 Vera Ranieri, EFF Files Brief in Support of Ability to Challenge Bad Patents 
at the Patent Office, ELECTRONIC FRONTIER FOUND. (Oct. 30, 2017), 
https://www.eff.org/deeplinks/2017/10/eff-files-brief-support-ability-challenge-bad-
patents-patent-office. 

135 Costa, supra note 19, at 178. 
136 Id. 
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139 Id. at 178–79. 
140 Javier Hasse, Kyle Bass Explains the ‘Patent Trolls’ Situation in the Pharma 

Industry, YAHOO FIN. (Jan. 3, 2016), https://finance.yahoo.com/news/kyle-bass-
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141 Costa, supra note 19, at 179. 
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is that this is not true.143  The claim appears to be dubious at best 
because hedge funds like Mr. Bass’s are focused on challenging the 
patents of pharmaceutical companies primarily for their own financial 
benefit.144  Not only are these pharmaceutical companies notorious for 
holding bad patents which are susceptible to the IPR process, hedge 
funds also commonly believe that the stocks of pharmaceutical 
companies are valued too high making them easy subjects to short the 
stock of.145  Therefore, while Mr. Bass has claimed that his attack on 
the patent system is primarily motivated out of a greater concern for the 
public wellbeing, the public perception of him appears to disagree.146   

As mentioned previously, Mr. Bass has filed thirty-seven IPR 
actions seeking to invalidate various pharmaceutical patents.147  These 
actions have not been very successful as “only three of the fourteen 
medicines . . . targeted at the U.S. patent office were invalidated.  None 
led to lower drug prices.  Short-term share drops in companies he 
petitioned didn’t endure.”148  The USPTO’s response to Mr. Bass’s 
IPRs is indicative that they do not approve of his conduct and that it is 
not a viable avenue; however, the most damning fact to Mr. Bass is that 
“a generic-drug company achieved what Bass could not: Patents he 
unsuccessfully challenged on Acorda Therapeutics Inc.’s multiple 
sclerosis drug Ampyra were thrown out in a court case.”149  Because a 
generic manufacturer was allowed to do what Mr. Bass was not, the 
USPTO appears to be saying that Mr. Bass’s conduct was improper.  
But the USPTO has been careful not to directly say this as they 
acknowledge that a pecuniary interest is inherent to “nearly every patent 
and nearly every inter partes review.  As such, an economic motive for 
challenging a patent claim does not itself raise abuse of process issues.  
We take no position on the merits of short-selling as an investment 
strategy other than that it is legal.”150  However, this statement does not 
appear to be congruous with the fact that a generic drug manufacturer 
was able to invalidate a patent that Mr. Bass was not able to. 151  
Consequently, the USPTO is drawing a distinction between Mr. Bass 

                                                                                                                                          
143 Costa, supra note 19, at 179. 
144 See id. at 186 (“The pharmaceutical companies argue that the hedge funds 

are using IPR to manipulate markets and earn private financial gains, which 
constitutes an abuse of process . . . and should be dismissed as such.”). 

145 Id. at 186–87.  
146 See id. 
147 Id. at 178. 
148 Decker, supra note 36. 
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and other parties; this distinction is captured within the expanded duty 
of good faith and candor. 

V. WHAT THE DUTY OF GOOD FAITH AND CANDOR MEANS FOR 
KYLE BASS 

Mr. Bass’s conduct is in danger of running afoul of the patent system 
as his conduct is seen to be by some as “blatant illegal market 
manipulation.”152  However, because the USPTO recently announced 
that his behavior was legal, it is restricted in its analysis of Mr. Bass’s 
conduct.153  While it could be argued that this would fall within the 
purview of the anti-competitive bar imposed by antitrust law, patent 
law, itself contradicting antitrust law to a certain degree, exists in 
combat with antitrust law and it would be difficult for a court to argue 
that it should be inserted now.154  In contrast, the duty of good faith and 
candor, a duty that explicitly exists in the field of patent law, is primarily 
supported by those in the patent industry who argue that it benefits the 
patent system as a whole.155  As the duty of candor and good faith is 
limited to those involved in the patent application process, the question 
becomes how should the duty of candor grow to encompass the conduct 
of Mr. Bass.156 

Because he is not directly involved with the patent application 
process, the original confines of the duty of candor and good faith would 
not encompass his conduct. 157  However, the recent conduct of the 
USPTO suggests that they have modified the duty to encompass Mr. 
Bass’s conduct.  When Mr. Bass filed an IPR against fourteen 
medicines, only three of the medicines were invalidated, which 
illustrates that the USPTO has generally looked with disfavor upon Mr. 
Bass’s method.158  It is illustrative that while he did see share drops in 
the companies that owned the patents for the invalidated medicines, the 
share drops were short-term and therefore, the method has not worked 
for Mr. Bass.159  This on its own would seem to suggest that Mr. Bass 
is unlikely to win on these IPR claims, and as he has almost stopped 
bringing new cases entirely, it looks as if he has abandoned this 
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method.160  However, the duty of good faith and candor question is 
raised when it was revealed that after Mr. Bass failed in his IPR action 
against Acorda Therapeutics Inc.’s drug Ampyra, a generic-drug 
manufacturer was able to get the same patent thrown out.161  By denying 
the claim of Mr. Bass, yet allowing a generic-drug manufacturer to 
bring the same claim, this seems to be illustrative that the USPTO is 
examining the motives of the parties bringing the action against each 
patent. 

In the original conceptualization of the duty of good faith and 
candor, it only applied to parties involved in the patent application 
process.162  However, by denying Mr. Bass’s IPR of the Ampyra drug, 
the USPTO has established a flexing of the boundaries of the duty of 
good faith and candor.  Like patent applicants, the IPR process involves 
a party appealing ex parte to the USPTO for a certain action against a 
patent.163  The difference between the two is primarily that the patent 
applicant is seeking patent approval, while the IPR petitioner is seeking 
patent invalidation.164  However, the motives are primarily the same as 
a party in either situation has a high motive to convince the USPTO to 
rule in their favor.165  As with the patent application process, during the 
IPR process the public interest should require that the IPR applicant “act 
with candor, good faith, and honesty” during the process.166  However, 
the conduct of Mr. Bass does not fit as easily within the 
conceptualization of this duty as previously seen within the patent 
application process.167  Instead, when the USPTO ruled against his IPR 
application, it appeared to look primarily at his motives in bringing the 
action.168  Therefore, the USPTO has expanded the duty of candor and 
good faith beyond its ordinary limitations as it was previously limited 
to the patent application process and now includes an analysis of the 
motives of the applicant in the IPR process.   

The duty of good faith and candor in Mr. Bass’s case appears to be 
primarily focused on his motives in bringing the action and the public 
consensus on his actions.  Mr. Bass’s primary focus appears to be in 
allowing “he and his shareholders [to] profit by challenging patents.”169  
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Because patent laws are meant to “provide an incentive to innovate,” 
Mr. Bass’s actions run contrary to the central premise of patents laws 
and therefore, the USPTO is apt to look at his actions with disfavor.170  
Like patent trolls who “rarely intend to use the patent to research, 
develop, or manufacture the underlying invention,” Mr. Bass has failed 
to show that he has any interest in furthering the patent system and its 
ideals.171  While Mr. Bass alleges that his “goal is to benefit patients by 
increasing competition thus causing prescription prices to decrease for 
Medicare patients and everyone else,” he has failed to illustrate this in 
his actions and it appears that his motives are pecuniary primarily.172  
As Mr. Bass has failed in his method of attacking the patent system 
where others have succeeded, 173 the USPTO appears to be examining 
Mr. Bass’s motives in bringing the challenges.  It appears the USPTO 
has created a de-facto extension of the duty of good faith and candor.  

However, the reasoning behind the extension of the duty of good 
faith and candor goes beyond an analysis of Mr. Bass’s motives and 
includes an examination of the general public consensus as to Mr. Bass 
and his conduct.174  Like patent trolls, Mr. Bass and his ilk are often 
portrayed in a bad light and “it still feels wrong to many in the industry 
that a wealthy businessman should be able to reap financial rewards for 
a situation he creates.”175  While Mr. Bass argues that “Medicare and 
U.S. consumers pay the ultimate price for the evergreening of bad 
patents by the pharma cabal,” the discerning public seems to generally 
believe that he is not actually helping the industry move forward.176  
Legal scholars have even come forward proposing different methods to 
“facilitate an environment where generic drug companies can enter the 
market place more quickly” recognizing the issues that Mr. Bass poses 
to the future preservation of generic drug companies if he were allowed 
to succeed in his challenges. 177   Considered in unison with his 
questionable motives, it is clear that the USPTO has focused on his 
motives and the perception of those motives in extending the duty of 
good faith and candor to include his conduct even though the common 
law has yet to reflect that. 
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VI. CONCLUSION 
Various solutions have been offered to fix the alleged problems with 

the willful infringement test over the years.178  In 2007, the Seagate 
court decided that “the state of mind of the accused infringer is not 
relevant to this objective inquiry.”179  Under the Seagate test, courts 
required parties seeking to show willful infringement to show “by clear 
and convincing evidence that the infringer acted despite an objectively 
high likelihood that its actions constituted infringement of a valid 
patent” and that the risk “was either known or so obvious that it should 
have been known to the accused infringer.”180  This led to a great deal 
of confusion among the courts as “the Seagate test excludes from 
discretionary punishment many of the most culpable offenders” who 
infringe a patent intentionally and maliciously, yet the court is unable 
to find the proper evidence to support the test for willful 
infringement.181  These solutions can then be debated before going to 
the courts where they become part of the common law by which most 
of the changes in patent laws come.182 

While the duty of candor and good faith is not new to the area of 
patent law, critics of the patent system have worked to shape it into 
something that fits the needs of patent law and, like most laws and duties 
within patent law, it is a constantly shifting duty.183  As in Mr. Bass’s 
case, the USPTO has shifted the duty of good faith and candor that was 
ordinarily constrained to patent applicants and those involved in the 
patent application process, to include those involved in the IPR process 
such as Mr. Bass.184  It not only increases the breadth of who falls under 
the duty of candor and good faith, it also expands the duty of candor and 
good faith to include potential motives of the applicant.185  This is 
evident because the USPTO denied Mr. Bass’s IPR, while allowing a 
generic drug manufacturer’s claim against the patent to move 
forward.186  The major difference between these two appealing parties 
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is that Mr. Bass was not intending to use the IPR process so that he 
might use the patent, instead he was using the process for his own 
financial benefit.187  Additionally, many other parties in the patent field 
agree that it is wrong “that a wealthy businessman should be able to reap 
financial rewards for a situation he creates.”188 

Therefore, there is a high incentive for the USPTO to expand the 
duty of candor and good faith as it is generally a public policy concern 
and public policy dictates that Mr. Bass’s conduct is wrong.189  As the 
USPTO appears to have implicitly expanded the duty of candor and 
good faith, it should now explicitly include the actions of Mr. Bass as a 
violation of the duty of good faith and candor.  Just as the common law 
creates new patent laws, the USPTO’s actions in dealing with Mr. Bass 
have created new rules that govern the IPR process and those 
involved.190  While this most likely was not considered in the original 
conceptualization of the duty of candor and good faith, the public 
interest dictates that the USPTO should allow the duty of good faith and 
candor to grow to meet the policy needs of this ever changing area of 
law.191  The recent action of the USPTO serves a strong purpose in 
deterring further conduct like Mr. Bass’s; however, without a clear 
indication by the governing body, there will be some debate as to what 
their response actually means.192  Therefore, it is in the best interest of 
the USPTO to promptly issue a regulation stating the change in the duty 
of good faith and candor.  While Mr. Bass no longer appears to be 
promulgating new challenges using this method, by explicitly placing 
this implicit expansion of the duty of good faith and candor into law, 
new, potential infringers will be thwarted.193 
 
 

                                                                                                                                          
187 See id. 
188 Quinn, supra note 17.  
189 See Bicknell, supra note 24, at 428. 
190 See Halo Elecs., Inc. v. Pulse Elecs., Inc., 136 S. Ct. 1923, 1926 (2016). 
191 37 C.F.R. § 1.56(a) (2018). 
192 See Decker, supra note 36.  
193 See id. 
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