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I. INTRODUCTION 
Carbon dioxide levels in the atmosphere are higher than they have 

been in four million years.1  Human influence on the planet is so great 
that we likely have entered a new geological epoch, the Anthropocene, 
which codifies the impact of humans.2  The effects of climate change 
— which were only visible to trained observers and in computer models 
several decades ago — can be seen by everyone.3  And the best available 
science tells us we need to reduce greenhouse gas emissions to net zero 
or below across the globe by 2050, if not earlier, to avoid the worst 
effects of climate disruption.4  We have less than thirty years, and much 
of the needed work must be done by 2030.5     

Climate disruption is not the only challenge to achieving a 
sustainable society.  We also face enormous challenges in other areas 
critical to the long-term success of the human project, like national 
governance, deepening inequality, pandemic response, unmet human 
needs, and environmental degradation.   

In this context, which has no precedent in human history, should 
lawyers just keep behaving the way we ordinarily behave: counseling 
clients, drafting legal documents, and litigating cases?  Or do we have 
a calling to do more?  

We argue that business as usual is no longer defensible and that 
lawyers should play a major role in responding to these threats by 
working for a more sustainable society.  This article begins with an 
explanation of sustainable development (Section II) and why lawyers 
matter in the effort to achieve a sustainable society (Section III).  It then 
describes relevant ethical norms for lawyers (Section IV) and the need 

 
1 Carbon Dioxide Now More Than 50% Higher Than Pre-Industrial Levels, 

NAT’L OCEAN AND ATMOSPHERIC ADMIN. (June 3, 2022), 
https://www.noaa.gov/news-release/carbon-dioxide-now-more-than-50-higher-than-
pre-industrial-levels. 

2 John P. Rafferty, Anthropocene Epoch, BRITTANICA, 
https://www.britannica.com/science/Anthropocene-Epoch (Sept. 13, 2022). 

3 David W. Fahey et al., Physical Drivers of Climate Change, in 1 CLIMATE 
SCIENCE SPECIAL REPORT: FOURTH NATIONAL CLIMATE ASSESSMENT 73, 73, 79, 86 
(2017), https://science2017.globalchange.gov/downloads/CSSR2017_FullReport.pdf;  
Allison Crimmins et al., Executive Summary, in THE IMPACTS OF CLIMATE CHANGE 
ON HUMAN HEALTH IN THE UNITED STATES: A SCIENTIFIC ASSESSMENT 1, 16 (2016), 
https://health2016.globalchange.gov/high/ClimateHealth2016_FullReport.pdf. 

4 INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE 2022: 
MITIGATION OF CLIMATE CHANGE, SUMMARY FOR POLICYMAKERS 45-46 (2022), 
https://report.ipcc.ch/ar6wg3/pdf/IPCC_AR6_WGIII_SummaryForPolicymakers.pdf.   

5 Jim Williams et al., Technology Pathways to Net-Zero, in SUSTAINABLE 
DEVELOPMENT SOLUTIONS NETWORK, AMERICA’S ZERO CARBON ACTION PLAN 27, 
46-48 (2020), https://irp-cdn.multiscreensite.com/6f2c9f57/files/uploaded/zero- 
carbon-action-plan%20%281%29.pdf.   
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for leadership by lawyers (Section V).  Finally, in Section VI this article 
suggests some starting points for supporting sustainability through the 
legal profession.6    

II. THE CHALLENGE: ACHIEVING A SUSTAINABLE SOCIETY 
 

Sustainable development is a response to the longtime tendency of 
decision-makers to put the economic aspects of a decision first and treat 
the environmental and social consequences of the decision as 
secondary.7  Sustainable development is a normative conceptual 
framework for integrating social development and environmental 
protection with economic development in a way that more fully 
achieves all three instead of treating them as inherently opposed or 
unrelated.8  It may be one of the most important ideas of the 20th century 
because it provides an overall framework for humans to live in harmony 
with nature rather than at nature’s expense, as we have for centuries.9  
Some authors describe sustainable development as an idea or principle 
of the same fundamental importance as freedom, equality, and justice.10           

Sustainable development is reflected, to some extent, in legally 
enforceable public law requirements, or hard law.11  Our environmental 
laws are the most prominent example of such hard laws.  They have 
brought us a higher quality of life, improvements in public health, and 

 
6 For a more complete treatment of the issues discussed in this article, see JOHN 

C. DERNBACH, MATTHEW BOGOSHIAN, & IRMA RUSSELL, SUSTAINABILITY 
ESSENTIALS: A LEADERSHIP GUIDE FOR LAWYERS (ABA Press 2022). See also 
GOVERNING FOR SUSTAINABILITY (John C. Dernbach & Scott Schang eds., 
Environmental Law Institute Press, forthcoming 2022); John C. Dernbach et al., 
Making America a Better Place for All: Sustainable Development Recommendations 
for the Biden Administration, 51 ENV’T. L. REP. 10310 (2021). 

7 John C. Dernbach, Sustainable Development as a Framework for National 
Governance, 49 CASE W. RES. L. REV. 1, 3 (1998). 

8 See John C. Dernbach & Federico Cheever, Sustainable Development and Its 
Discontents, 4 TRANSNAT’L ENVTL L. 247, 249 (2015).   

9 Widener Univ. Commonwealth L. Sch., Env’t L. & Sustainability Ctr., 
https://widenerenvironment.com/ (last visited Sept. 10, 2022). 

10 KLAUS BOSSELMANN, THE PRINCIPLE OF SUSTAINABILITY: TRANSFORMING 
LAW AND GOVERNANCE 67 (2016); Irma S. Russell, The Sustainability Principle in 
Sustainable Energy, 44 TULSA L. REV. 121, 121, 126 (2008).   

11 See, e.g., Anita M. Halvorssen, International Law and Sustainable 
Development – Tools for Addressing Climate Change, 39 DENV. J. INT’L L. & POL’Y 
397, 406 (2011) (discussing hard law as binding legal instruments). 
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greater protection for ecosystems, even as our economy has grown.12   
Sustainable development is probably reflected to a greater extent in 

soft law.  Soft laws are instruments that have some legal effect but are 
not legally binding or enforceable on their own terms.  These include 
norms that grow out of international conferences or institutions  
(including the concept of sustainable development itself); various 
sustainability certification programs (e.g., green building, forestry, 
sustainable agriculture, Leadership in Energy and Environmental 
Design (LEED) for building); and the variety of voluntary corporate 
reporting programs and standards for sustainability and climate change 
that are known collectively as Environmental, Social, and Governance 
(ESG).13  Many of these soft law instruments will likely at some point 
become hard law—as the basis for drafting statutes or regulations, 
through routine incorporation into legally binding contracts, and by 
other means.     

A great deal of additional law for sustainable development remains 
to be enacted and implemented.  These future laws will need to drive 
economic development in more sustainable ways and create more 
effective and durable legal regimes to address climate change, 
pandemics, loss of biodiversity, threats to international security, and 
violations of human rights.    

III. WHY LAWYERS MATTER 
 

The severity of climate disruption and other challenges to a 
sustainable society mean that everyone is at risk, and everyone should 
act to combat these threats.  While attorneys are not affected more than 
others, they have the opportunity, the skills, and, we argue, the 
responsibility, to confront these existential challenges and help serve 
individual clients and also the public good of achieving a better future.  
More than 1.3 million lawyers are licensed to practice in the United 

 
12 See Progress Cleaning the Air and Improving People's Health, EPA, 

https://www.epa.gov/clean-air-act-overview/progress-cleaning-air-and-improving-
peoples-health#pollution (last visited Sept. 10, 2022); Animal Welfare Inst., Nation’s 
Laws Protecting Animals and Environment Are Essential, ANIMAL WELFARE Q., 
Spring 2020, at 15; The Clean Air Act and the Economy, EPA, 
https://www.epa.gov/clean-air-act-overview/clean-air-act-and-economy#health (last 
visited September 10, 2022).  

13 Cary Coglianese, Environmental Soft Law as a Governance Strategy, 61 
JURIMETRICS J. 19, 20-21, 24-26, 42 (2020); Rebecca Perlman et al., ESG and 
Corporate Strategy: A Cross-Sectoral View, in ENVIRONMENTAL, SOCIAL, AND 
GOVERNANCE LAW 28, 28 (2021), 
https://www.herbertsmithfreehills.com/file/51181/download?token=EnSgY2Ef. 
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States.14  What would happen if a far larger share of the nation’s million-
plus legal advisors took constructive action to combat climate 
disruption?  What would happen if they saw part of their job as legal 
innovators for sustainable development? 

There is widespread recognition that technology innovators have an 
important role to play in addressing climate change and fostering a more 
sustainable society.  Political leaders, educators, scientists, corporate 
leaders, planners, engineers, activists, and others also must innovate to 
sustain our society.15  And yet, the crucial role of lawyers is not widely 
recognized — even among lawyers themselves. 

While it is true that the problems are enormous, innovative solutions 
are often generated from individuals and small groups of dedicated 
people.16  In the business world, for example, small and medium-sized 
business enterprises produce a disproportionate share of innovation, 
especially technological innovation.17  While large firms spend the great 
majority of private research and development money, “the 
revolutionary breakthroughs continue to come predominantly from 
small entrepreneurial enterprises.”18  Much of small and medium-sized 
business innovation is directed toward sustainable development.19  This 
is not to say that all innovation occurs in smaller businesses; large firms, 
the government, and universities also play key roles.20  But small and 
medium-sized businesses play an outsized role in innovation.21 

     There are varying ways of defining small and medium businesses 
in the United States.  One common approach is to define them by the 
number of employees, “small” businesses having fewer than 50 
employees and “medium” businesses having more than 50 but fewer 

 
14 ABA, PROFILE OF THE LEGAL PROFESSION 10 (2021), 

https://www.americanbar.org/content/dam/aba/administrative/news/2021/0721/polp.
pdf. 

15 See, e.g., Jane Lubchenco, Delivering on Science’s Social Contract, 5 MICH. J. 
SUSTAINABILITY 95, 97, 99-101, 107 (2017). 

16 William J. Baumol, Small Enterprises, Large Firms, and Growth, in THE ROLE 
OF SMES AND ENTREPRENEURSHIP IN A GLOBALIZED ECONOMY 59, 59 (Anders 
Lundstrom ed., 2009). 

17 Id. at 61-62. 
18 Id. at 59; see also id. at 61 (listing important innovations by small U.S. firms 

in the 20th century, from air conditioning and airplanes to x-ray telescopes and zippers) 
19 Jacob Devaney, Small Businesses Make a Big Impact on Sustainable 

Development, MEDIUM (Sept. 2, 2018), https://jacobdevaney.medium.com/small-
businesses-make-a-big-impact-on-sustainable-development-53f7a67ab5e. 

20 Baumol, supra note 19, at 59-66. 
21 OECD, SMALL BUSINESSES, JOB CREATION AND GROWTH: FACTS, OBSTACLES, 

AND BEST PRACTICES, 3-4, 28-31 (1997). 
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than 500 employees.22  By this measure, most law firms are small to 
medium sized businesses.  There were some 174,000 law firms in the 
U.S. in 2018; 166,000 (or 95 percent) were firms with fewer than 20 
employees.23  The role of lawyers in these firms in fostering legal 
innovation for sustainability has received little attention. 24 

Achieving a sustainable society and successfully addressing climate 
change are unlikely without lawyers in these firms and other public and 
private organizations.  Ultimately, dramatic reductions in greenhouse 
gas emissions and systematic adaptation to climate change are unlikely 
to occur without new laws and legal changes in contractual undertakings 
and relationships.  Successful transformation to a sustainability model 
depends on attorneys to advocate, draft, and help implement hard law.  
It also depends on attorneys to counsel clients about compliance with 
current law and the creation of future laws at the federal, state, and local 
levels.  Changes in private law, such as contracts, are also crucial, 
meaning that lawyers should advance client interests by advising clients 
about opportunities and risks concerning climate change.25  Such 
opportunities include limiting environmental harms through supply 
chain contracts, certification, auditing, labeling, and reporting 

 
22 OECD, Glossary of Statistical Terms: Small and Medium-Sized Enterprises 

(SMEs), https://stats.oecd.org/glossary/detail.asp?ID=3123 (last visited June 1, 2022). 
The Small Business Administration has different and detailed regulations for small 
business size for purposes of qualifying for federal programs and preferences for 
“small businesses.”  13 C.F.R. § 121 (2007).   While the names of major corporations 
are household names—Ford, Apple, Starbucks—their numbers are dwarfed by the 
number of small and medium businesses.  Of the overwhelming majority of U.S. 
businesses that are members of the U.S. Chamber of Commerce—96% have 100 or 
fewer employees. Small and Medium-Sized Business Empowerment, U.S. CHAMBER 
OF COM. FOUND., https://www.uschamberfoundation.org/initiative/small-and-
medium-sized-business-empowerment (last visited June 1, 2022).    

23 Number of Firms in the Legal Services Market in the United States from 2010 
to 2018, by Enterprise Size (in 1000s), STATISTA (Jul. 6, 2022), 
https://www.statista.com/statistics/822038/us-legal-services-market-firms-size/ 
(These figures are based on number of employees, not number of lawyers.  There were 
about 6,620 firms with 20 to 99 employees, about 990 with 100-499 employees, and 
264 legal services firms with more than 500 employees). 

24 Many larger firms are entering the Environmental, Social, and Governance 
(ESG) space as part of their practice, which involves some innovation for 
sustainability. Alex Cohen, We Put These ESG Lawyers to the Test, REUTERS (July 
28, 2021), https://www.reuters.com/legal/legalindustry/we-put-these-esg-lawyers-
test-2021-07-26/.   

25 In 2013, the American Bar Association House of Delegates urged lawyers “to 
act in ways that accelerate progress toward sustainability.” ABA House of Delegates, 
Res. 105 (2013). 
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programs.26  Business clients and others rely on lawyers for advice on 
legal compliance, risk reduction, and other decisions that significantly 
affect greenhouse gas emissions.  Members of the bar are also in 
positions of influence in their communities.  Leadership by every kind 
of lawyer is needed — including those in private and corporate practice 
as well as those in non-profit organizations, academia, and government.  

This effort requires every kind of lawyer, using every kind of legal 
skill, in every part of the country.  It also requires lawyers and law firms 
to lead by example.  The subject matter of sustainable development law 
practice varies considerably.  It includes climate change and clean 
energy law, environmental law, corporate law, land use and 
development law, sustainable infrastructure finance, corporate social 
responsibility, human rights, and much more.  Indeed, no area of law 
practice will be unaffected by climate change and unsustainable 
development, and no area of practice can exempt itself from climate 
change and other unsustainable effects.  

John Kerry, U.S. special presidential envoy for climate, told the 
General Assembly of the American Bar Association’s (ABA’s) 2021 
annual meeting that “you are all climate lawyers now, whether you want 
to be or not.” 27  He then described the wide variety of legal work that 
climate change entails:  

 
We will need lawyers to aid those displaced by climate 
fueled storms, and nonprofit lawyers to assist individuals 
and communities after devastating fires.  There’ll be 
local attorneys working tirelessly to recover the soaring 
cost of adaptation and disaster recovery that would 
empty public coffers.  There are the bankruptcy lawyers 
assessing the infrastructure risks to their clients and 
advising on safer wiser planning.  Lawyers will be 
crucial to all aspects of the multiple transactions 
necessary to expedite the energy transition and 
innovative strategies for deep decarbonization ahead of 

 
26 Melissa Klein et al., EPA Ctr. for Corp. Climate Leadership, Improving 

Environmental Sustainability in Supply Chains: Best Practices Webinar (Sept. 9, 
2016) (presentation slides available at https://www.epa.gov/sites/default/files/2016-
09/documents/improving_sustainability_in_supply_chains_091516.pdf); 
Jan Bebbington & Ian Thomson, Social and Environmental Accounting, Auditing, and 
Reporting: A Potential Source of Organisational Risk Governance?, 25 ENV’T AND 
PLAN. C: GOV’T & POL’Y 38, 38 (2007). 

27 John Kerry, U.S. Special Presidential Envoy for Climate, John Kerry Keynote 
Speech 2021 ABA Hybrid Annual Meeting (Aug. 5, 2021) (transcript available at 
https://lpdd.org/wp-content/uploads/2021/08/John-Kerry-Keynote-Speech-2021-
ABA-Hybrid-Annual-Meeting.pdf). 
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us.  There’ll be questions of financing and construction 
contracting, land use, procurement.  Some of you will 
write the laws that will drive these transformative 
interventions, others of you will administer and enforce 
them, and some of you may negotiate the international 
arrangements that helped the world address the climate 
crisis in all its manifestations.28  
 

Many lawyers now see issues through a sustainable development 
lens.29  Taken together, these lawyers have a broad range of clients, 
including municipal governments, financial institutions, investors, 
utilities, industry, state and local governments, property owners, and 
nongovernmental organizations.30  As one explains: “I do not have a 
sustainability practice.  I have a sustainability prism that informs, or 
through which I view, my cases, and how my cases should be managed, 
litigated, or pursued.”31 

IV. ETHICAL AND OTHER NORMS 
 

Professional ethics rules inform the responsibility of every lawyer.  
The rules recognize that the profession should use legal knowledge to 
serve the public good by reforming the law when necessary.32  Today, 
serving the public good means lawyers need to advance sustainable 
development.  Lawyers need to know not only what the laws and rules 
require or prohibit, but also what conduct the rules permit.  Such 
knowledge is necessary to help each client minimize the risks climate 
change creates for the client and maximize benefits for clients.  The role 
of lawyers in our legal system is multidimensional.  A lawyer has three 
foundational roles: “a representative of clients, an officer of the legal 
system and a public citizen having special responsibility for the quality 
of justice.”33  

As a representative of clients, lawyers advance their clients’ 
legitimate interests by skillful use of lawful means.34  As an officer of 
the legal system, lawyers have duties to courts and other legal forums, 
such as the duty of candor to the court and the duty of truthfulness to 

 
28 Id.   
29 John C. Dernbach, Sustainable Development in Law Practice: A Lens for 

Addressing All Legal Problems, 95 DENV. L. REV. 123, 144 (2017).     
30 Id. 
31 Id.    
32 MODEL RULES OF PRO. CONDUCT, pmbl, [1] (AM. BAR ASS’N 2020). 
33 Id.  
34 Id. 
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others.35  As a public citizen, the lawyer’s “special responsibility for the 
quality of justice” includes both pro bono services to underrepresented 
parties and the duty to improve the law.36  

While each of the lawyer’s roles informs the lawyer’s obligation to 
combat climate change and unsustainable development, the most 
striking point is the duty every lawyer has to improve the law, which 
may require legislation or the expansion of decisional law.  The 
Preamble to the ABA Model Rules of Professional Conduct states that 
lawyers “should cultivate knowledge of the law beyond its use for 
clients, [and] employ that knowledge in reform of the law.”37 

  The worst effects of climate change and unsustainable 
development are, and will increasingly be, experienced by those with 
the least resources and, thus, among those with the greatest need for 
legal assistance.38  The legal profession’s duty to provide pro bono 
representation to underrepresented people and improve the law are 
important aspects of the lawyer’s duties to address climate change and 
unsustainable development.39  As the climate crisis develops, it will 
affect everyone, at every level of society. The profoundly negative 
effects of climate disruption and other threats will increasingly 
challenge the stability of American democracy, the administration of 
justice, and the legal system that lawyers are sworn to uphold.40  

Long-standing rules of professional responsibility indicate that 
attorneys have a duty to give the client independent and candid legal 
advice.41  The Model Rules of Professional Conduct state that lawyers 
“shall exercise independent professional judgment and render candid 
advice.”42  All states have adopted the rule of candid, independent 
advice.  The general duty to serve the client’s best interests means that 
clients rightly expect their lawyer to explain relevant risks and 

 
35 MODEL RULES OF PRO. CONDUCT r. 3.3 (AM. BAR ASS’N 2020); Id. r. 4.1. 
36 MODEL RULES OF PRO. CONDUCT, pmbl. [1] (AM. BAR ASS’N 2020). 
37 Id. pmbl. [6]. 
38 Climate Change and Disaster Displacement, THE UN REFUGEE AGENCY, 

https://www.unhcr.org/en-us/climate-change-and-disasters.html (last visited Sept. 
2022). 

39 MODEL RULES OF PRO. CONDUCT, pmbl. [6] (AM. BAR ASS’N 2020) (stating 
that lawyers should be mindful of deficiencies in the administration of justice and of 
the fact that the poor, and sometimes persons who are not poor, cannot afford adequate 
legal assistance. Therefore, should devote professional time and resources and use 
civic influence to ensure equal access to our system of justice for all those who because 
of economic or social barriers cannot afford or secure adequate legal counsel.”) 

40 DANIEL LINDVALL, DEMOCRACY AND THE CHALLENGE OF CLIMATE CHANGE 
8-9 (2021). 

41 MODEL RULES OF PRO. CONDUCT R. 2.1 (AM BAR ASS'N 2020). 
42 Id.  
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opportunities related to their business, including climate change-related 
risks and opportunities.  The rule indicates that lawyers “may refer not 
only to law but to other considerations such as moral, economic, social 
and political factors that may be relevant to the client’s situation.”43  
When attorneys conclude that climate change-related and other risks 
and opportunities exist, they should educate their clients about them. 

Even though many rightly criticize the legal profession as being too 
slow in enlisting its members to lead in combating the climate crisis, 
there are some promising recent signs of progress.44  In 2019, the ABA’s 
House of Delegates—its chief policymaking body—adopted a 
resolution urging lawyers “to advise their clients of the risks and 
opportunities that climate change provides.” 45  The resolution also urges 
“lawyers to engage in pro bono activities to aid efforts to reduce 
greenhouse gas emissions and adapt to climate change.”46  

Importantly, the ABA resolution supports changes in the law.47  The 
ABA urges all levels of government and the private sector “to recognize 
their obligation to address climate change and take action” to “reduce 
U.S. greenhouse gas emissions to net zero or below as soon as possible, 
consistent with the latest peer-reviewed science.”48   

Likewise, many of the mainstream businesses that attorneys 
represent are recognizing the reality of climate change and urging a 
better response for sustainable development.  For example, in 2019, the 
Business Roundtable formally recognized that the purpose of 
corporations includes “embracing sustainable practices across our 
businesses” and that customers, employees, suppliers, and communities 
are to be considered essential stakeholders.49  In 2020, it issued a 
statement urging deep cuts in U.S. greenhouse gas emissions.50 

All of this suggests that professional and business norms are slowly 
moving toward recognizing that lawyers are responsible for combating 
climate disruption and working for a sustainable society.  This growing 

 
43 Id. 
44 JOANA SETZER & CATHERINE HIGHAM, GLOBAL TRENDS IN CLIMATE CHANGE 

LITIGATION: 2021 SNAPSHOT 12 (2021). 
45 ABA House of Delegates, Res. 111, 1 (2019).   
46 Id.   
47 See id. 
48 Id.   
49 Statement on the Purpose of a Corporation, BUS. ROUNDTABLE  

(Aug. 19, 2019) (signatures last updated May 2022), 
https://s3.amazonaws.com/brt.org/2022.05.27-
BRTStatementonthePurposeofaCorporationwithSignatures.pdf. 

50 BUS. ROUNDTABLE, CLIMATE CHANGE: PRINCIPLES AND POLICIES 1 (2020), 
https://s3.amazonaws.com/brt.org/Business-
RoundtableAddressingClimateChangeReport.September2020.pdf.   
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momentum comes from various sources, including client interest in 
lawyer advisors with knowledge and capability in climate change and 
sustainability.  In addition, market forces are driving down the costs of 
clean energy and increasing the need for legal help with clean energy 
projects.51  Investors are increasing pressure on corporations to disclose 
the accelerating risks of climate change, and the public is demanding 
safe products.52  Law students and young lawyers, who want to 
contribute and work in law firms or other organizations that value their 
views and aspirations, are an especially important force for recognizing 
an attorney’s responsibility.     

V. LEADERSHIP 
 

Even when lawyers gain a better understanding of the meaning of 
sustainable development, to accelerate the pace of progress society 
needs, we must become leaders on how to apply it, and the legal and 
ethical reasons for doing so.  Lawyers who lead sustainable 
development must necessarily work with others to effect change in 
complex systems.  A well-known text on leadership by Peter Guy 
Northouse, Leadership: Theory and Practice, describes leadership as a 
process whereby one actor, who has a particular set of objectives, 
influences others in a group to work to achieve shared objectives.53  In 
her book, Lawyers as Leaders, the late Stanford law professor Deborah 
Rhode stated that  “[l]eadership is a process, not a position, a 
relationship, not a status.”54  To become leaders, lawyers must use their 
skills and sustainability understandings in a process with others to 
achieve systemic progress in areas described above that are crucial to 
human progress.   

 
51 Bill Ritter Jr., Market Forces are Driving a Clean Energy Revolution in the 

US, CONVERSATION, (Apr. 20, 2018, 6:37 AM), https://theconversation.com/market-
forces-are-driving-a-clean-energy-revolution-in-the-us-95204; Brenda Jeffreys, 
Firms Chasing Work in Energy Transition, the ‘Hot New Thing,’ AM. LAW. (Apr. 11, 
2022, 4:00 PM), https://www.law.com/americanlawyer/2022/04/11/firms-chasing-
work-in-energy-transition-the-hot-new-thing-405-101792/. 

52 Caroline Flammer et al., Shareholders Are Pressing for Climate Risk 
Disclosures. That’s Good for Everyone., HARV. BUS. REV. (Apr. 22, 2021), 
https://hbr.org/2021/04/shareholders-are-pressing-for-climate-risk-disclosures-thats-
good-for-everyone; Recent Study Reveals More Than a Third of Global Consumers 
Are Willing to Pay More for Sustainability as Demand Grows for Environmentally-
Friendly Alternatives, BUS. WIRE (Oct. 14, 2021, 11:33 AM), 
https://www.businesswire.com/news/home/20211014005090/en/Recent-Study-
Reveals-More-Than-a-Third-of-Global-Consumers-Are-Willing-to-Pay-More-for-
Sustainability-as-Demand-Grows-for-Environmentally-Friendly-Alternatives. 

53 PETER GUY NORTHOUSE, LEADERSHIP: THEORY AND PRACTICE (8th ed.  2019).   
54 DEBORAH L. RHODE, LAWYERS AS LEADERS 203 (2013).   
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The good news is that lawyers have done it before, playing 
significant leadership roles in earlier movements.  At our country’s 
founding, famous leaders of systemic progress like Thomas Jefferson, 
John Adams, and James Madison were all lawyers.55  In the 1800s, 
leading lawyers applied their legal skills to help abolish slavery.56  In 
the 1950s and 1960s, leading lawyers like Thurgood Marshall helped to 
desegregate schools and establish civil, voting, and housing rights in 
federal law.57  In the late 1960s and 1970s, leading lawyers used their 
legal skills to create a whole new field of environmental law.58  Also, in 
the 1970s, lawyers like Ruth Bader Ginsburg helped reduce the 
systemic repression of half of our people.59  These examples highlight 
the laudable systems leadership roles of famous lawyers in enabling, 
expanding, and protecting the rights of individuals.   

A far larger set of lawyers who get far less fanfare are those who led 
efforts that created many of the beneficial public and private institutions 
and outcomes we often take for granted.  The list of these lawyers is 
long.  These impactful lawyers helped build the shipping, railroad, 
communication, and intellectual technology industries.  They helped 
electrify  the country, organized the Marshall Plan, and created an 
entirely new non-profit sector in law and practice.  Many look back 
fondly on the New Deal and Great Society’s efforts to reshape the 
private economy and society without recognizing the essential role that 
lawyers played in enacting and implementing such legal and societal 
shifts.60  Lawyers lead the way in various public and private positions 
to explain to clients, stakeholders, and neighbors what is needed to 
implement positive change.   

 Unfortunately, while most lawyers are well-schooled on procedure, 
they have less education on enabling productive systemic societal 
outcomes.  The American legal profession needs to increase the ranks 
of lawyers schooled and practiced on enabling more productive 
systemic outcomes.  The framework for doing that is sustainable 

 
55 Christopher A. Cole, The Role of Lawyers in the American Revolution, 12 

RELIGIOUS EDUCATOR, 47, 48, 52 (2011). 
56 Daniel Farbman, Resistance Lawyering, 107 CAL. L. REV. 1877, 1897 (2019) 

(discussing abolitionist lawyering in the nineteenth century). 
57 Justice Thurgood Marshall Profile – Brown v. Board of Education  

Re-enactment, U.S. COURTS, https://www.uscourts.gov/educational-
resources/educational-activities/justice-thurgood-marshall-profile-brown-v-board 
(last visited Sept. 6, 2022).   

58 See, e.g., Samuel P. Hays, Environmental Litigation in Historical Perspective, 
19 U. MICH. J. L. REFORM 969, 969-73 (1986). 

59 See, e.g., Tribute: The Legacy of Ruth Bader Ginsburg and WRP Staff, ACLU 
(2022), https://www.aclu.org/other/tribute-legacy-ruth-bader-ginsburg-and-wrp-staff.  
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development.    
We need lawyers who can help clients, communities, and society do 

this important work.  For decades, too many lawyers have stayed on the 
sidelines even though society and the legal system present obvious 
deficiencies that need to be fixed.  Reputational issues, potential 
conflicts of interest, financial incentives, and other concerns are some 
of the barriers to lawyers taking action.  But whatever the case, the 
consequences of lawyers not effectively adopting the sustainable 
development framework are far different today than in earlier times.   

Every lawyer can lead on sustainability by applying the principles 
of an emerging field of “systems leadership.”  Practically applied, 
“[s]ystems leadership is a set of skills and capacities that any individual 
or organization can use to catalyze, enable, and support the process of 
systems-level change.  It combines collaborative leadership, coalition-
building, and systems insight to mobilize innovation and action across 
a large, decentralized network.”61  A key feature of systems leadership 
is that one does not need to be the head of the organization to lead. 

VI. WHAT LAWYERS CAN (AND SHOULD) DO 

Much of what lawyers can and should do is modeled on what many 
lawyers are already doing.  It begins with a clear understanding of how 
sustainable development works in practice.  As suggested earlier, 
sustainable development integrates environmental, social, and 
economic issues and goals into the decision-making process for a 
project or other proposal.  Instead of a single objective—which 
historically is primarily economic—three broad objectives drive this 
work.  In a business setting, these three objectives are often described 
in terms of a “triple bottom line.”  In other settings, they are described 
as “people, profit, planet.”  Sustainable development transforms the 
decision-making process because it incorporates the environment into 
the decision-making process instead of treating it as an afterthought or 
an issue where damage is tolerable as long as it does not arouse 
significant opposition.   

Lawyers, of course, are usually involved in the decision-making 
process for projects and other proposals.  These lawyers include not 
only environmental and energy lawyers; they are often business 
lawyers, real estate lawyers, transactional lawyers, and they can be 
lawyers with  any area of expertise.  Their legal advice guides the 
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development of a proposal to obtain necessary approvals and avoid 
litigation, among other things. A lawyer with a sustainable development 
perspective will see issues that other lawyers may simply miss.  There 
is virtually no limit on what kind of lawyer can and should do this.  Just 
as John Kerry told the ABA, “you are all climate lawyers now,”62  we 
are all sustainable development lawyers now.  

To illustrate, below are some sustainability-related questions that 
lawyers, as sustainability leaders, should ask and help answer:  

 
● How can this proposal be designed to create more social 

and environmental benefits?   
● Has the client done sufficient outreach to neighbors and 

other stakeholders to flag and resolve issues that might 
otherwise generate lawsuits?   

● Are tax credits or grants available to reduce energy use and 
thus save money? 

● Is it possible to incorporate renewable energy into the 
project?  

● Is the client giving sufficient attention to diversity, equity, 
and inclusion in its hiring and retention practices?   

● Is the proposal consistent with the client’s publicly stated 
commitment to reduce greenhouse gas emissions?   
 

For climate change and sustainable development generally, the 
object is to advise clients of the legal and other risks and the 
opportunities that acting more sustainably (e.g., reducing greenhouse 
gas emissions) may provide.  A consultant or non-legal professional 
working for the client may (or may not) flag some of these issues, and 
most likely will not flag all of them, particularly those involving law.   

Because most lawyers graduate from law school without having 
heard of sustainable development, much less having taken a course that 
includes it, lawyers need to develop their own capacity to learn the skill 
of seeing issues in these three dimensions—social, environmental, and 
economic.  While general knowledge about sustainable development is 
essential, it is also important for lawyers to master the aspects of 
sustainability most relevant to a client’s business or activities.  Learning 
what the client’s peers are doing related to sustainable development can 
be particularly insightful and may offer a persuasive way of discussing 
these issues with the client.  It is also essential for lawyers to understand 
what kinds of legal requirements are likely to be imposed on their clients 
in coming years.  The pressures of a changing climate and public 
recognition of the need to operate more sustainably are not going away; 
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they almost certainly will intensify.  And that will bring with it new 
statutes, regulations, private contractual obligations, and other laws and 
norms.  Clients who get ahead of the curve are more likely to prosper 
than those who fall behind.    

The objective of these conversations is not just to raise issues that 
need to be addressed, but to help the client resolve them in ways that 
will be economically, socially, and environmentally beneficial.  That is, 
for the environmental dimension, the best outcomes for the environment 
are outcomes that improve environmental quality or conditions, rather 
than simply minimizing environmental damage.  After all, continuing 
the generations-old practice of minimizing environmental damage does 
not achieve sustainable development.   

Much of this kind of law practice is not about following a script; it 
is about lawyers and law firms innovating their own scripts.  For 
example, a lawyer whose clients own many old industrial buildings has 
developed a standard list of questions and services he asks his clients 
about (i.e., legal help putting green roofs on those buildings, assistance 
with energy efficiency).63  Many law firms are also developing 
templates for their business clients in the ESG space, where they have 
developed standard questions and approaches for their clients, including 
not only on particular corporate practices, but on what their clients can 
honestly say publicly about what they are doing.64  Indeed, many 
lawyers with sustainability-related legal practices identify the creativity 
of their work as something they find most attractive.65  Because 
challenges related to sustainability and climate change are constantly 
evolving, a lawyer’s practice on these issues must also evolve.   

In addition to integrating sustainable development into one’s law 
practice, lawyers can work toward more sustainable practices in the 
operations of their firm.  The Law Firm Sustainability Network fosters 
information sharing about best practices and has created “a self-
assessment tool that measures law firms’ implementation of 
environmentally friendly practices that promote energy efficiency, 
conservation of energy and resources, recycling, and related 
measures.”66  The California Lawyers Association offers a set of model 
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2022 LAWYERING TO MAKE A DIFFERENCE 34 

guidelines for making law offices more environmentally sustainable.67      
However, less work has been done in systematically integrating 

sustainable development into the day-to-day legal work of entire firms.  
A project led by law students from around the country is perhaps the 
most straightforward effort to point that out.  In 2022, Law Students for 
Climate  Accountability, an organization whose membership includes 
students at Harvard, NYU, and UCLA Law Schools, published its third 
scorecard on the role of 100 major U.S. law firms in climate change.68  
It analyzed their litigation, transactional, and lobbying work, and 
assigned each firm a grade from A to F.69  Only two firms received an 
“A,” while 74 received a “D” or “F.”70  “Overall, 91 of the top 100 firms 
undertook work that worsened climate change.”71  Quite plainly, a great 
deal of innovation and creativity in day-to-day lawyering is needed.   

Pro bono work is another area where lawyers have an important role 
to play.  Some of this work is representing non-fee-paying clients who 
have been damaged by climate change or unsustainable development.  
Some of this is advocacy before various boards, commissions, and other 
government entities, as well as corporations and other private parties, 
on behalf of proposed laws or other actions to reduce greenhouse gas 
emissions or foster more sustainable development.  And some of it is 
drafting proposed public and private model laws to reduce greenhouse 
gas emissions.  

One pro bono opportunity is the Legal Pathways to Deep 
Decarbonization model law drafting project.  The project grows out of 
the comprehensive description and analysis of some 1,500 
recommended legal tools to reduce greenhouse gas emissions in Legal 
Pathways to Deep Decarbonization in the United States, a 2019 book.72  
More than twenty law firms as well as individual attorneys, law 
professors, and others are drafting model laws to implement these 
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recommendations.73  These model laws are then posted (with other 
resources) on a website created for that purpose.74   

Another pro bono opportunity is provided by the Chancery Lane 
Project, “a collaborative initiative of international legal and industry 
professionals whose vision is a world where every contract enables 
solutions to climate change.”75  The project is founded on the premise 
that a great many private contracts, including but not limited to supply 
chain contracts, can increase or decrease greenhouse gas emissions, 
depending on how they are written.  With pro bono assistance from 
hundreds of lawyers, the project has created a “net zero toolkit,” a large 
collection of contract clauses that can be incorporated into standard law 
firm contracts and other commercial agreements, as well as a 
“collection of tools that align contractual drafting with net zero.”76   

For both of these efforts, lawyers are involved on a pro bono basis, 
and these and other lawyers can use the model laws and contract clauses 
in their fee-paying work when their clients understand the benefits of 
these changes.  They also indicate that lawyers should search for 
sustainability-related work products they can use rather than assuming 
they need to start from scratch on every issue.77    

Attorneys should also work with bar associations to share 
information and ideas about sustainable development in law practice.  
For instance, bar associations constantly offer continuing legal 
education and related programming. Including sustainable development 
in this programming would improve the end product.  Some established 
bar association sections offer such educational programming.  For 
example, the Oregon State Bar Association has created the Sustainable 
Future Section — “the first state bar association section devoted to the 
relationship between sustainability and law.” 78     

Finally, it is no secret that democratic values and the rule of law are 
under threat – perhaps as never before.  Without the foundation of a 
stable and democratic form of government, everything mentioned here 
is at risk.  Lawyers can and should model basic civility, advocate for 
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democratic values, advance the rule of law, and push back against 
efforts to the contrary.    

If a greater share of the nation’s 1.3 million lawyers engage in 
efforts for the public good, they will be a mighty force for sustainable 
development, reduced greenhouse gas emissions, and adaptation to 
climate change.    

VII. CONCLUSION 

Virtually all lawyers can work to address climate change and help 
build a sustainable society in their existing jobs.  The foundations are 
an understanding of sustainable development, a solid grounding in rules 
governing a lawyer’s legal and ethical responsibilities, and a willingness 
to learn and practice systems leadership skills.  Changing legal practice 
to combat climate change takes dedication, perseverance, tact, hard 
work, and patience.  But it can be done.  And it needs to be done—by 
as many lawyers as possible.  Our lives, and the lives of those who 
follow us, depend on it.   

 

  

 




