
WAKE FOREST JOURNAL OF BUSINESS 
AND INTELLECTUAL PROPERTY LAW 

 VOLUME 20 WINTER/SPRING 2020 NUMBER 2 

THE AFTERMATH OF SOUTH DAKOTA V. WAYFAIR, INC., 
WHY CONGRESS NEEDS TO PREVENT UNDUE BURDENS 

ON REMOTE SELLERS  

Philip Jester† 

I. INTRODUCTION ............................................................. 108 
II. BACKGROUND ............................................................. 108 

A. THE GROWING SIGNIFICANCE OF ONLINE RETAIL ... 108 
B. SALES AND USE TAXES ............................................. 110 
C. RESTRICTIONS ON STATE TAXES IMPOSED BY THE 

CONSTITUTION ............................................................ 111 
D. PAST DECISIONS IMPACTING THE TAXATION OF 

REMOTE SELLERS ....................................................... 113 
1. National Bellas Hess v. Department of Revenue ..... 113 
2. Quill Corp. v. North Dakota .................................... 115 

E. DEVELOPMENTS BETWEEN THE QUILL AND 
WAYFAIR DECISIONS .................................................... 118 
1. The Streamlined Sales and Use Tax Agreement ...... 118 
2. The Enactment of Affiliate Nexus Laws ................... 119 
3. The Enactment of Economic Nexus in South 

Dakota ....................................................................... 121 
F. THE DOWNFALL OF THE PHYSICAL PRESENCE 

REQUIREMENT ............................................................ 122 
G. THE AFTERMATH OF THE WAYFAIR DECISION ........... 125 

III. ANALYSIS ................................................................... 125 
A. ECONOMIES OF SCALE .............................................. 127 

 
† © 2020 Phillip Jester is a graduate of UNC Chapel Hill (BA Economics, BA 

Political Science, Minor in Politics, Philosophy, and Economics) and Wake Forest 
School of Law. While in law school, Phillip focused his studies on real property law, 
business planning, and private wealth management. Phillip was also a very active 
member of the Student Bar Association (1L Representative, Treasurer, and Vice 
President), the Community Law and Business Clinic (Student Head of the Small 
Business Practice), and Wake Forest Law's Trial Program (Order of the Barristers, 
National Trial Team Competitor, and Chair of Zeliff Trial Competition).  Phillip is 
thrilled to further refine his skills and knowledge of the law as a practicing attorney. 

 



 

2020 THE AFTERMATH OF  
SOUTH DAKOTA V. WAYFAIR, INC. 

107 

B. ELIMINATION OF USE TAX AND CONSUMER 
BURDENS .................................................................... 128 

C. PROVEN EFFICIENCY OF TAX BUREAUCRACY .......... 129 
D. BUREAUCRACY CONSISTENT WITH INTERESTS OF 

STATES ........................................................................ 130 
E. THE SSUTA: A JUMPSTART ...................................... 130 

IV. CONCLUSION .............................................................. 131 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

108 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

VOL. 20 

 
I. INTRODUCTION 

 
For over half a century, the Supreme Court of the United States has 

considered the constitutionality of allowing states to tax “remote 
sellers”—sellers that have no physical presence in the taxing state.1  In 
Wayfair, the Supreme Court’s most recent decision relating to this 
matter, the Court gave states the ability to enact varying sales tax laws.2  
By giving states the ability to enact many alternate tax schemes, the 
Court placed an undue burden on remote sellers.3  This comment 
investigates the cases leading to the Wayfair decision and explores the 
increasing number of remote sellers created by online retail.  After 
reviewing the history of remote sales tax in federal courts and the United 
States generally, this comment suggests that Congress take action by 
creating a federal agency to compute and remit sales tax for remote 
sellers 

II. BACKGROUND 

A. The Growing Significance of Online Retail 

Just twenty-five years ago, the New York Times covered a historic 
retail transaction: the online purchase of a Sting CD.4  This transaction 
went down in history as the first instance of online shopping.5  Almost 
immediately, online shopping critics appeared out of the woodwork.6  
Skeptics referred to online shopping as an overhyped “fad.”7  However, 
over the next couple of years, it became clear that online shopping was 
more than just the latest trend.8  By the end of 1995, online retail giants 
including Amazon and eBay were already in operation.9   

Today, online shopping is extremely commonplace.10  A whopping 
 

1 See National Bellas Hess v. Dep’t of Revenue, 386 U.S. 753, 754–57 (1967). 
2 South Dakota v. Wayfair, Inc., 138 S. Ct. 2080, 2099 (2018). 
3 See id. 
4 Brad Tuttle, 8 Amazing Things People Said When Online Shopping Was Born 

20 Years Ago, MONEY (Aug. 15, 2014), http://money.com/money/3108995/online-
shopping-history-anniversary/ (citing Peter H. Lewis, Attention Shoppers: Internet Is 
Open, N.Y. TIMES, Aug. 12, 1994, at D1).  

5 Lewis, supra note 4, at D1. 
6 See Tuttle, supra note 4.  
7 See id. 
8 See id. 
9 Harry McCracken, 1995: The Year Everything Changed, FAST COMPANY (Dec. 

30, 2015), https://www.fastcompany.com/3053055/1995-the-year-everything-
changed. 

10 See Cydney Hatch, Be in the Know: Ecommerce Statistics You Should Know, 
DISRUPTIVE ADVERTISING (last updated Mar. 11, 2020), 
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96% of Americans have made an online purchase at some point in their 
life, and 80% of Americans have made an online purchase in the last 
month.11  Between 2008 and 2018, the share of retail sales arising from 
ecommerce nearly tripled.12  Currently, online shopping accounts for 
over 14% of all retail sales.13  The total market share of online retail 
sales is higher than the market share for general merchandise sales.14 

The internet, through online shopping, has brought Americans 
closer to major retailers.15  Businesses may deliver a significant amount 
of goods to a state without establishing any physical presence in the 
state.16  Such businesses are commonly referred to as “remote sellers.”17  
Remote sellers are entities that have no “physical presence in a State but 
who [sell] products or services for delivery into that State.”18  The 
increasing number of online transactions has given rise to a greater 
number of transactions involving remote sellers.19  The large amount of 
transactions involving remote sellers has prompted questions involving 
state taxation and constitutional rights.20  In particular, many scholars 
have questioned if and how state governments can tax sales made by 
remote sellers while also abiding by the United States Constitution.21   

 
 
 
 
 
 

 
https://www.disruptiveadvertising.com/ppc/ecommerce/2018-ecommerce-statistics/. 

11 Id. 
12 Fareeha Ali, US Ecommerce Sales Grow 15.0% in 2018, DIGITAL COMMERCE 

360 (last updated Mar. 13, 2019), 
https://www.digitalcommerce360.com/2019/03/13/us-ecommerce-sales-grow-15-0-
in-2018/. 

13 Id. 
14 Kate Rooney, Online Shopping Overtakes a Major Part of Retail for the First 

Time Ever, CNBC (Apr. 2, 2019, 12:06 PM), 
https://www.cnbc.com/2019/04/02/online-shopping-officially-overtakes-brick-and-
mortar-retail-for-the-first-time-ever.html. 

15 Richard D. Pomp, Current Issues in State Tax Symposium Wayfair: Its 
Implications and Missed Opportunities, 58 WASH. U. J.L. & POL’Y 1, 2 (2019). 

16 Id. 
17 Remote Seller FAQs, STREAMLINED SALES TAX GOVERNING BOARD, INC., 

https://www.streamlinedsalestax.org/for-businesses/remote-seller-faqs. (add last 
visited date?) 

18 Id. 
19 South Dakota v. Wayfair, Inc., 138 S. Ct. at 2097. 
20 Id. at 2087, 2099. 
21 David G. Savage, Supreme Court Rules that Internet Businesses Must Collect 

all State and Local Sales Tax, L.A. TIMES (June 21, 2018, 3:25 PM), 
https://www.latimes.com/politics/la-na-pol-court-online-taxes-20180621-story.html. 
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B. Sales and Use Taxes 
 

Traditionally, transactions involving the sale of tangible goods or 
products have been subject to the retail sales tax.22  Additionally, some 
states have imposed a retail sales tax on services.23  States have relied 
on the retail sales tax for nearly a century.24  The retail sales tax was 
enacted in most states during the Great Depression.25  By 1947, the retail 
sales tax took over as the largest source of state tax revenue in the 
United States.26  The retail sales tax is assessed by applying a percentage 
rate to each retail transaction.27  For example, if a state’s sales tax is 5%, 
transactions will be taxed at a rate of five cents for every dollar spent.28  
Currently, forty-five states employ a retail sales tax.29  In 2016, sales 
tax revenue accounted for 34% of all state tax revenues.30   

When a transaction is subject to a retail sales tax, the seller or retailer 
is responsible for collecting the tax.31  After collecting sales tax, the 
seller or retailer files a sales tax return and sends the collected tax to the 
state.32  In the past, not every tangible good or service transaction has 
been subject to the retail sales tax.33  States have enacted different 
schemes to tax transactions involving the sale of tangible goods, 
products, or services across state lines.34  Cross-border transactions will 
be discussed in greater detail in Section IV.  For now, it is important to 
address a common scheme for taxing transactions originating outside 
the state assessing a tax.35   

In order to tax transactions that do not qualify for sales tax, many 
states have enacted a use tax.36  The use tax is imposed on “the privilege 

 
22 Norman S. Newmark, Rochelle Friedman Walk & Robert V. Willeford, Jr., 

Cross Border State Sales and Use Taxation After South Dakota v. Wayfair: A New 
Paradigm for E-Commerce, 3 BUS., ENTREPRENEURSHIP & TAX L. REV. 16, 19 (2019). 

23 Id. 
24 Vivien Lee & David Wessel, The History and Future of Retail Sales Tax, 

BROOKINGS: UP FRONT (July 16, 2018), https://www.brookings.edu/blog/up-
front/2018/07/16/the-history-and-future-of-the-retail-sales-tax/. 

25 See id. 
26 Id. 
27 The Consumer’s Guide to Sales Tax, TAXJAR (Nov. 15, 2016), 

https://www.taxjar.com/guides/sales-tax-guide-for-consumers/#how-is-sales-tax-
calculated. 

28 See id. 
29 Id. 
30 Id. 
31 Newmark et al., supra note 22, at 19. 
32 Id. 
33 Id. 
34 Id. 
35 See id. 
36 See id. 
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of using or consuming [products and services] purchased.”37  More 
specifically, the use tax is a tax on the “storage, use, or consumption of 
a taxable item or service on which no sales tax has been paid.”38  The 
use tax is referred to as a “complementary tax” because it taxes 
transactions that evade the sales tax.39  Like all other state taxes, the 
retail sales and use taxes must comply with the Constitution.40  The 
Constitution imposes strict restrictions on what transactions can be 
taxed by states.41  Section III addresses the restrictions imposed by the 
Constitution.   

C. Restrictions on State Taxes Imposed by the Constitution 
 

Two clauses of the Constitution provide particular guidance on what 
transactions states can tax: (1) the Commerce Clause42 and (2) the Due 
Process Clause.43  The first article of the Constitution provides the basis 
for the Commerce Clause and what is known as the “Dormant 
Commerce Clause.”44  The Commerce Clause grants the United State 
Congress the power to “regulate commerce with foreign nations, and 
among the several states.”45  Whereas, the Dormant Commerce Clause 
is a prohibition based upon the language of the Commerce Clause.46  
The Dormant Commerce Clause prohibits “discrimination against 
interstate commerce” and  “limits the authority of states to impose an 
undue burden on interstate commerce.”47   

The Dormant Commerce Clause provides the vague restriction that 
state taxes may not impose an “undue burden” or “discriminate” within 
the context of interstate commerce.48  An example of discrimination is 
the levying of taxes on commercial activities which results in 
disproportionately higher tax rates being assessed against out-of-state 
entities.49  A state may violate the Dormant Commerce Clause by 

 
37 What is the Difference Between Sales Tax and Use Tax?, SALES TAX  

INSTITUTE, 
https://www.salestaxinstitute.com/sales_tax_faqs/the_difference_between_sales_tax
_and_use_tax (last visited Apr. 3, 2020). 

38 Id. 
39 Id. 
40 Newmark et al., supra note 22, at 19–20. 
41 Id. 
42 U.S. CONST. art. I, § 8, cl. 3. 
43 U.S. CONST. amend. XIV. 
44 Commerce Clause, LEGAL INFORMATION INSTITUTE, 

https://www.law.cornell.edu/wex/commerce_clause (last visited Apr. 3, 2020). 
45 Id. 
46 Id. 
47 Newmark et al., supra note 22, at 20. 
48 Id. 
49 Dormant Commerce Clause, LUMEN, 
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enacting regulations that limit or restrict the ability of entities to engage 
in interstate commerce.50   

Such a limitation or restriction on interstate commerce constitutes 
an “undue burden.”51  The Supreme Court found an undue burden when 
the state of Iowa enacted a law prohibiting [tractor trailers of a particular 
size] from traveling on Iowa highways.52  Such a prohibition burdened 
interstate commerce by limiting the ability of businesses to transport 
goods throughout Iowa and across state lines.53  The Supreme Court has 
never provided an explicit definition of “undue burden.”54  However, it 
is clear that states cannot do anything that makes it particularly difficult 
for out-of-state businesses to do business within a state’s borders.55   

Similar to the Dormant Commerce Clause, the Fourteenth 
Amendment Due Process Clause provides limits on what transactions a 
state may tax.56  The Fourteenth Amendment Due Process Clause 
considers the “fundamental fairness” of government activities.57  
Historically, the Supreme Court has determined the fairness of state 
taxes by looking at a seller’s “nexus” with the taxing state.58  An entity’s 
nexus is determined by considering the entity’s connection to the taxing 
state.59   

The Supreme Court also refers to the nexus requirement as the 
“minimum contacts” requirement.60  Specifically, the Supreme Court 
has required that, under Due Process Clause, “a business must have 
some minimum contacts with a state so that a suit against the business 
in that state does not offend traditional notions of fair play and 
substantial justice.”61   

The Due Process Clause applies to state taxes by requiring a 
“definite link or minimum connection between the state and the person, 

 
https://courses.lumenlearning.com/masterybusinesslaw/chapter/ 

dormant-commerce-clause/ (last visited Apr. 3, 2020). 
50 See id. 
51 See id. 
52 Id.See also Kassel v. Consolidated Freightways, 450 U.S. 662 (1981). 
53  Dormant Commerce Clause, supra note 49. 
54 Post Quill: What Will Change, What Will Stay the Same?, SALES TAX 

DATALINK, https://www.salestaxdatalink.com/blog/after-quill-what-will-change-
and-what-wont/ (last visited Apr. 3, 2020). 

55 Id. 
56 Newmark et al., supra note 22, at 20. 
57 Id. 
58 Id. See also Remote Sales Tax Collection, NAT’L CONFERENCE OF STATE 

LEGISLATURES (Nov. 4, 2019), http://www.ncsl.org/research/fiscal-policy/e-fairness-
legislation-overview.aspx. 

59 Id.  
60 Newmark et al., supra note 22, at 20. 
61 Id. 
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property, or transaction to be taxed.”62  Prior to the Supreme Court’s 
decision in South Dakota v. Wayfair, Inc., an entity was required to have 
a physical presence in a state in order for it to have a nexus or minimum 
contacts with the state.63  Before Wayfair, the general rule was that the 
seller must have property or employees located in the taxing state in 
order for online sellers to collect state sales tax. 64  However, Wayfair 
overruled this physical nexus requirement.65   

The current restrictions imposed by the Dormant Commerce Clause 
are covered in Section VI.  In order to understand the impact Wayfair 
has had on state taxation of remote sellers, one must first explore prior 
remote seller cases that influenced the Wayfair decision.  Section IV 
addresses significant Supreme Court cases preceding the Wayfair 
decision.   

D. Past Decisions Impacting the Taxation of Remote Sellers 

1. National Bellas Hess v. Department of Revenue 
 

The taxation of remote sellers was first addressed by the Warren 
Court in National Bellas Hess v. Department of Revenue.66  In Bellas 
Hess, a mail order house appealed an Illinois Supreme Court decision 
that granted the State of Illinois the power to tax remote sellers through 
a state-use tax.67  The mail order house, National Bellas Hess, was only 
licensed to do business in Missouri and Delaware.68  National Bellas 
Hess did not maintain a single office or location in Illinois and, 
furthermore, the mail order house did not have a single agent or 
representative in Illinois.69  However, National Bellas Hess solicited 
orders for merchandise through a mail order catalogue that it sent to 
Illinois customers twice a year.70  In order to buy merchandise, Illinois 
customers sent replies in the mail and National Bellas Hess fulfilled 
each order by delivering the merchandise via mail or common carrier.71   

 
62 Id.; See also International (Int’l) Shoe Co. v. Washington, 326 U.S. 310, 316 

(1945). 
63 Remote Sales Tax Collection, supra note 58.  
64 Joseph Bishop-Henchman, What Does the Wayfair Decision Really Mean for 

States, Businesses, and Consumers?, TAX FOUNDATION (July 9, 2018), 
https://taxfoundation.org/what-does-the-wayfair-decision-really-mean-for-states-
businesses-and-consumers/#1. 

65 See id.; See also South Dakota v. Wayfair, Inc., 138 S. Ct. 2080 (2018). 
66 See generally National Bellas Hess, supra note 1. 
67 Id. at 753–54. 
68 Id. 
69 Id. at 754. 
70 Id. at 754–55. 
71 Id. 
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In effect, National Bellas Hess was acting as a remote seller by 
doing business in Illinois without establishing any physical presence in 
the State.72  The Illinois use tax statute deemed the activities of National 
Bellas Hess sufficient to impose the use tax.73  The statute applied the 
state use tax to any retailer “[e]ngaging in soliciting orders within 
[Illinois] from users by means of catalogues or other advertising, 
whether such orders are received or accepted within or without 
[Illinois].”74   

National Bellas Hess argued against the imposition of the Illinois 
use tax on constitutional grounds.75National Bellas Hess contended that 
the imposition of the Illinois use tax violated both the Commerce Clause 
and the Fourteenth Amendment Due Process Clause.76  Before stating 
the limitations imposed by the Constitution, the Supreme Court 
reviewed the justifications for taxation of interstate commerce.77  The 
Court cited a prior opinion proclaiming that “State taxation falling on 
interstate commerce [can only be] justified as designed to make such 
commerce bear a fair share of the cost of the local government whose 
protection it enjoys.”78  Put simply, the Court determined the fairness of 
the state use tax by considering what benefits Illinois provided National 
Bellas Hess.79  National Bellas Hess did not receive any of the benefits 
provided by Illinois to retailers with a physical location in Illinois.80   

After discussing fairness, the Court addressed the constitutionality 
of the Illinois use tax.81  The Court drew a bright line rule to distinguish 
sellers that Illinois could tax from those Illinois could not.82  The Court 
ruled that a state may tax entities with “retail outlets, solicitors, or 
property within a [taxing state].”83  Therefore, Bellas Hess prohibited 
states from taxing remote sellers with no physical presence within a 
taxing state.84  The Court reasoned that the imposition of tax on remote 
sellers would allow multiple states to burden interstate businesses with 
different state taxes and recordkeeping requirements.85  Such a burden 
would directly oppose the purpose of the Commerce Clause: to ensure 

 
72 See id. 
73 Id. at 755. 
74 Id. 
75 Id. at 756. 
76 Id. 
77 Id. 
78 Id. (citing Freeman v. Hewit, 329 U.S. 249, 253 (1946)). 
79 See id. 
80 See id. at 758. 
81 Id. at 756. 
82 Id. at 758. 
83 Id. 
84 Id. 
85 Id. at 759. 
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a national economy free from “unjustifiable local entanglements.”86  
The rule set forth in Bellas Hess was not modified until 1992.87   

2. Quill Corp. v. North Dakota 
 

In the years following Bellas Hess, the requirement that a seller have 
some type of physical presence in a taxing state became known as the 
“substantial nexus” requirement.88  Twenty-five years later, a state court 
sought to overrule precedent.89  In 1992, the Supreme Court of North 
Dakota declined to follow the “substantial nexus” requirement 
developed in Bellas Hess.90  The North Dakota Supreme Court’s 
decision was appealed to the United States Supreme Court in Quill 
Corp. v. North Dakota.91   

In Quill Corp., North Dakota sought to tax Quill Corporation, a 
Delaware mail order house with no offices or warehouses in North 
Dakota.92  Additionally, none of Quill Corporation’s employees worked 
or resided in North Dakota.93  Quill Corporation had little property in 
North Dakota.94  Quill Corporation sent catalogues, flyers, and office 
materials to North Dakota customers by mail or common carrier.95  
Although Quill Corporation had no physical presence in North Dakota, 
the state imposed a use tax on property “purchased for storage, use, or 
consumption within the state.”96  The use tax was placed on “retailers” 
which included “every person who engages in regular or systematic 
solicitation of a consumer market in th[e] state.”97   

The Defendant, the state of North Dakota, sought to abandon the 
“substantial nexus” test from Bellas Hess.98  North Dakota argued that 
there is a sufficient nexus to impose a tax when North Dakota creates 
“an economic climate that fosters demand for” an entity’s products, 
“maintain[s] a legal infrastructure that protect[s] that market, and 
dispos[es]” of a significant amount of the entity’s trash or waste.99  As 
a result, the North Dakota Supreme Court used the above services to 

 
86 Id. at 760. 
87 Newmark et al., supra note 22, at 21. 
88 See Quill Corp. v. North Dakota, 504 U.S. 298, 311 (1992). 
89 Id. at 301. 
90 Id. 
91 Id. 
92 Id. at 301–02. 
93 Id. at 302. 
94 Id. 
95 Id. 
96 Id. 
97 Id. at 302–03. 
98 Id. at 304. 
99 Id. 
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justify Quill Corporation’s “economic presence” in the state.100  In a 
sense, North Dakota sought to create a standard by which states could 
tax entities purely on economic benefits provided by a state rather than 
physical presence. 

The United States Supreme Court rejected the approach applied by 
North Dakota’s Supreme Court.101  The Court affirmed the precedent 
created in Bellas Hess; however, it provided a more thorough analysis 
of the limitations imposed by the Commerce Clause and Due Process 
Clause.102  The Court maintained the “substantial nexus” standard from 
Bellas Hess as the standard for the Commerce Clause, but  announced a 
different standard for the Due Process Clause.103   

The Supreme Court noted that due process jurisprudence had 
“evolved substantially” since the decision in Bellas Hess.104  Since 
Bellas Hess, courts abandoned formal tests focusing on presence in 
favor of “a more flexible inquiry into whether a defendant’s contacts 
with the forum made it reasonable, in the context of our federal system 
of Government, to require it to defend the suit in that State.”105  
TheCourt adopted the following standard: “if a foreign corporation 
purposefully avails itself of the benefits of an economic market in the 
forum state, it may subject itself to the state’s in personam jurisdiction 
even if it has no physical presence in the State.”106  Therefore, the Court 
held it proper, under the Due Process Clause, to impose a use tax on a 
mail order house “that is engaged in continuous and widespread 
solicitation of business within a state.”107   

The Supreme Court did not change the Bellas Hess “substantial 
nexus” standard with regard to the Commerce Clause.108  The Court 
noted that contemporary Commerce Clause jurisprudence, based on 
cases decided after Bellas Hess, was not in conflict with the Bellas Hess 
decision.109  It clarified that the nexus requirements of the Due Process 
Clause and Commerce Clause are not identical and differences exist in 
the purpose of the two provisions.110  The Due Process Clause is 
concerned with fairness for individual defendants whereas the 
Commerce Clause takes into account structural concerns about the 

 
100 Id. 
101 Id. at 305. 
102 Id. at 305, 313–14.  
103 Id. at 306–07. 
104 Id. at 307. 
105 Id. 
106 Id. 
107 Id. at 308. 
108 Id. at 311. 
109 Id. 
110 Id. at 312. 
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effects of state regulation on the national economy.111  Therefore, the 
“substantial nexus” requirement of the Commerce Clause is a “means 
for limiting state burdens on interstate commerce.”112  The Court 
praised the Bellas Hess “substantial nexus” standard because it drew a 
bright line.113  The physical presence requirement made it clear what 
state taxes would violate the Commerce Clause.114  For this reason and 
others, the Court upheld the “substantial nexus” standard and reversed 
the decision of the North Dakota Supreme Court.115   

In sum, the United States Supreme Court distinguished the 
“minimum contacts” standard for the Due Process Clause and the 
“substantial nexus” standard for the Commerce Clause.116  The ruling 
in Bellas Hess was overturned with regard to the Due Process Clause 
and upheld with regard to the Commerce Clause.117  Although the Court 
upheld the “substantial nexus” standard, the opinion  called Congress to 
action by referencing the freedom of the legislature to “decide whether, 
when, and to what extent the States may burden interstate mail order 
concerns with a duty to collect use taxes.”118  Section V addresses 
various developments following Quill. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
111 Id. 
112 Id. at 313. 
113 Id. at 315. 
114 Id. 
115 Id. at 318–19. 
116 Id. 
117 Id. 
118 Id. at 318. 
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E. Developments Between the Quill and Wayfair Decisions 
 

In the twenty-six years between the Quill and Wayfair decisions, 
there were major legislative developments that impacted the Wayfair 
decision.119  In particular, the following three developments transpired: 
(1) the creation of the Streamlined Sales and Use Tax Agreement 
(“SSUTA”); (2) the enactment of affiliate nexus laws; and (3) the 
enactment of an economic nexus law.120   

1. The Streamlined Sales and Use Tax Agreement 
 

In response to the Supreme Court’s call to action in Quill, the 
Streamlined Sales Tax Project was organized in 2000.121  The project 
was sponsored by the National Governor’s Association, the National 
Conference of State Legislatures, the Federation of Tax Administrators, 
and the Multistate Tax Commission.122  The project also enjoyed 
overwhelming support from states: of the forty-five states that imposed 
sales and use taxes at the start of the twenty-first century, forty-two 
states participated in the Streamlined Sales Tax Project.123   

The ultimate goal and result of the Streamlined Sales Tax Project 
was the creation of the Streamlined Sales and Use Tax Agreement 
(“SSUTA”).124  In drafting SSUTA, the Streamlined Sales Tax Project 
sought to “simplify and modernize sales and use tax administration in 
member states in order to substantially reduce the burden of tax 
compliance.”125  SSUTA sets forth several methods to achieve the 
aforementioned goal, including: (1) the collection of state and local 
sales taxes by a single state administration; (2) the uniformity of state 
and local tax bases within each participating state; (3) the adoption of 
uniform tax base definitions among states; (4) the simplified 
administration of exemptions; (5) the creation of a single tax rate for 
each state and local jurisdiction, with exceptions; and (6) the creation of 
a “centralized electronic seller registration system” for all member 
states.126   

Although SSUTA levied some restrictions on member states, 
 

119 Remote Sales Tax Collection, supra note 58. See also John A. Swain, State 
Sales And (lowercase?) Use Tax Jurisdiction: An Economic Nexus Standard for the 
Twenty-First Century, 38 GA. L. REV. 343, 371 (2003). 

120 Remote Sales Tax Collection, supra note 58. See also Swain, supra note 119, 
at 371. 

121 Swain, supra note 119, at 371. 
122 Id. 
123 Id. 
124 Id. at 372. 
125 Id. 
126 Id. at 372–73. 
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SSUTA was not drafted to be a uniform act—it is simply an “agreement 
among member states to keep their sales and use tax statutes in 
conformity with SSUTA, and to participate in and abide by certain joint 
administrative activities and procedures.”127   

The SSUTA did, however, set forth a long-term goal that was 
eventually achieved by Wayfair.128  The SSUTA was drafted to 
convince either Congress or the Supreme Court to move past the 
“substantial nexus” standard upheld in Quill.129  In order to influence 
the downfall of Quill, the Streamlined Sales Tax Project drafted the 
SSUTA so as to remove the “stare decisis underpinnings” of the Quill 
decision.130  In particular, the SSUTA was drafted to undermine Quill 
by: (1) changing the structure of state sales and use tax so as to give 
remote sellers fair notice of the intent to collect and to prevent 
retroactive tax assessments; (2) reducing the chances of an undue 
burden resulting from remote sales tax compliance and recordkeeping; 
and (3) creating a universal tax scheme that overcomes other concerns 
mentioned in Quill.131   

Although the SSUTA was drafted nearly two decades ago, the 
agreement has become even more important since the Wayfair 
decision.132  The future of the SSUTA following Wayfair will be 
analyzed in a later section. 

2. The Enactment of Affiliate Nexus Laws 
 

In 2008, states began enacting statutes that subjected remote sellers 
to sales tax based upon their “affiliation” with other entities in the taxing 
state.133  These affiliate nexus laws were often structured around one of 
the following two approaches: (1) the “Click-Through” approach or (2) 
the Unitary Business approach.134  Both affiliate nexus approaches seem 
to violate the United States Constitution based upon the “substantial 
nexus” standard upheld in Quill.135  However, both approaches became 
common in the decade preceding Wayfair.136   

The Click-Through Approach was originally adopted by the New 
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York Legislature.137  The original New York statute dictated that a 
remote seller would be subject to state sales tax if: 

(1) the seller enters into an agreement with a resident of 
this state under which the resident, for a commission or 
other consideration, directly or indirectly refers potential 
customers, whether by a link on an internet website or 
otherwise, to the seller, [and] (2) the cumulative gross 
receipts from sales by the seller to customers in the state 
who are referred to the seller by all residents with this 
type of an agreement . . . [exceed] ten thousand dollars 
during the preceding four quarterly periods.138   

In summary, the statute created a presumption that New York had a 
nexus with an out-of-state vendor if the vendor made sales and 
marketing arrangements with in-state residents or entities.139  As a result 
of New York’s Click-Through statute, Amazon challenged the statute 
in New York State Court.140  However, even after appeal, the statute 
was upheld,141 because it offered a safe harbor to remote sellers that did 
not use an in-state representative to solicit business.142   

The main argument in support of Click-Through statutes is that a 
remote seller evidences a stronger nexus with a state by entering into an 
affiliate program with in-state residents and entities.143  Legislators see 
such an affiliation program as a way for remote sellers to maintain a 
presence or agent within the state.144  Following the enactment of the 
New York statute, Arkansas, Connecticut, New York, North Carolina, 
and Rhode Island also adopted the Click-Through Approach.145   

In addition to the Click-Through approach, some states adopted a 
Unitary Business approach for the nexus standard.146  In general, the 
Unitary Business approach subjects remote sellers to sales tax if the 
remote seller “substantially owns, is substantially owned by[,] or is 
under common control with an in-state business[,]” or if the remote 
seller and an in-state business “use an identical or substantially similar 
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name, trade name, trademark, or goodwill to maintain sales.”147  This 
approach also subjects remote sellers to sales tax where an in-state 
affiliate “provides services [to the remote seller] related to developing, 
promoting, or maintaining the in-state market."148  Although this 
approach was rejected by California and Ohio courts, it was adopted by 
Alabama, Arkansas, Idaho, Kansas, New York, Oklahoma, Texas, and 
Wisconsin.149   

Both the Click-Through approach and the Unitary Business 
approach challenged the “substantial nexus” approach.150  Under Quill, 
the adoption of either approach was unconstitutional.151  However, 
states continued to resist the one-size-fits-all approach from Quill.152  
The continued resistance to the “substantial nexus” standard paved the 
way for Wayfair.153  Although affiliate nexus laws came first, an 
economic nexus law triggered the Wayfair decision.154   

3. The Enactment of Economic Nexus in South Dakota 
 

In 2016, South Dakota questioned the validity of the “substantial 
nexus” requirement.155  South Dakota legislators worked directly with 
the National Governors Association in order to draft a law that would 
challenge Quill.156  In order to do so, South Dakota passed what it 
referred to as an “economic nexus” sales tax law.157  The “economic 
nexus” law required remote sellers to collect and remit sales and use tax 
on sales in South Dakota if the remote seller made sales within the state 
exceeding 100,000 dollars or if the remote seller made 200 or more 
separate sales transactions in the previous or current year.158  The 
creation of an “economic nexus” law directly violated the limitation in 
Quill by applying a sales tax to remote sellers with no physical presence 
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in South Dakota.159   
The South Dakota law was designed to force the United States 

Supreme Court to take action.160  This became evident through South 
Dakota’s subsequent actions.161  Before the “economic nexus” law 
could even take effect, South Dakota filed a declaratory judgment action 
in state court.162  The ultimate goal of the test was to force state courts 
to find the law unconstitutional.163  After exhausting all appellate 
options in South Dakota courts, the State would then ask the Supreme 
Court to grant certiorari.164  This plan was clear from the beginning—
the State explicitly asserted this ultimate goal in its initial complaint 
prepared for the state circuit court.165   

In late 2017, the South Dakota Supreme Court heard oral arguments 
in favor and against the “economic nexus” legislation.166  It struck down 
the legislation, ruling that the legislation was unconstitutional because 
it conflicted with Quill.167  In January of 2018, the United States 
Supreme Court granted South Dakota’s petition for certiorari.168  Just 
five months later, the Supreme Court rendered the Wayfair decision.169   

F. The Downfall of the Physical Presence Requirement 
 

The validity of the Quill physical presence limitation was 
considered by the Supreme Court in Wayfair.170  The Court kicked off 
its analysis by looking at the factual context surrounding South 
Dakota’s decision to enact an “economic nexus” law.171  The Court 
noted that the Quill decision reduced sales tax revenue in South Dakota 
by forty-eight to fifty-eight million dollars annually.172  The Quill 
decision was said to have an even greater impact throughout other 
states.173  It is estimated that the Quill decision was costing state 
governments somewhere between eight and thirty-three billion dollars 
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collectively per year.174  South Dakota asserted that the significant loss 
of tax revenue following Quill necessitated a reconsideration of 
constitutional limitations on sales and use tax.175   

The respondents in Wayfair, three online retailers, disagreed with 
South Dakota’s assertion.176  Each of the three retailers more than met 
the threshold stated in South Dakota’s “economic nexus” law. However, 
none of the retailers maintained a physical presence in South Dakota.177  
Therefore, each of the online retailers argued in favor of the physical 
presence limitation imposed by Quill.178  Before evaluating each side’s 
arguments, the Supreme Court reviewed the history of the Commerce 
Clause in the United States, including Bellas Hess and Quill.179  After 
reviewing past precedent, the Court investigated the many complaints 
lodged against Quill.180   

The Court paid particular attention to scholarly writings which 
criticized Quill for being outdated.181  Scholars argued that Quill was 
premised on unfounded assumptions and inconsistencies that are 
inappropriate in the twenty-first century.182  Additionally, Quill was 
criticized for creating an “inefficient tax loophole” that gave remote 
sellers a tax advantage over in-state sellers.183  The Court acknowledged 
that “[e]ach year, the physical presence rule becomes further removed 
from economic reality and results in significant revenue losses to the 
States.”184  Therefore, the Court held that the “physical presence rule, 
both as first formulated and as applied today, is an incorrect 
interpretation of the Commerce Clause.”185   

The Court found the physical presence standard was flawed on three 
grounds: (1) the physical presence standard is by no means a necessary 
interpretation of the Commerce Clause; (2) the physical presence 
standard “creates rather than resolves market distortions;” and (3) the 
physical presence standard is an arbitrary distinction that is disavowed 
by modern Commerce Clause precedents.186  Further, the Quill decision 
created market distortions by treating two very similar groups, remote 
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sellers and in-state sellers, completely different.187  In the twenty-first 
century, the administrative costs related to in-state sellers and remote 
sellers are almost identical.188  Administrative costs are “largely 
unrelated to whether a company happens to have a physical presence in 
a state.”189  The Court compared the impact of Quill on small businesses 
with several physical locations to the impact on larger businesses with 
no physical presence.190  It found that the Quill standard placed greater 
tax burdens on small businesses than remote sellers like Amazon, a 
seller that is responsible for much greater administrative costs.191  
Distortion also comes from the fact that consumers rarely pay the use 
taxes, complementary taxes paid when sales tax is not due.192  The 
Commerce Clause was not made to “relieve those engaged in interstate 
commerce from their just share of state tax burden.”193  However, the 
Court stated that “Quill [had] come to serve as a judicially created tax 
shelter for businesses that decide to limit their physical presence.”194  
Also, the Court described Quill as a limitation on the economy because 
it provides a disincentive for those planning to open a storefront, 
distribution point, or employment center within a state.195   

For the reasons stated above, the Court overturned Quill and its 
physical presence test.196  However, in the absence of the physical 
presence test, the Court created no specific standard.197  Currently there 
is no bright line rule that clearly identifies which remote sales taxes are 
constitutional.198  Instead, the constitutionality of state remote sales tax 
is based on the following inquiry: whether the activity of the remote 
seller creates a substantial nexus with the state.199  Therefore, because 
states are permitted to tax remote sellers that “avail [themselves] of the 
substantial privilege of carrying on business” in taxing states,201 the use 
of “economic nexus” laws is constitutional.202   
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G. The Aftermath of the Wayfair Decision 
 

Shortly after Wayfair was decided, states began diverging in their 
tax schemes.203  Without any strong guidance in the Wayfair opinion, 
different states began enacting “economic nexus” laws with very 
different thresholds.204  At least one state, New Hampshire, has vowed 
to protect in-state businesses from paying remote sales tax to any other 
state.205  In sum, some states took advantage of the Wayfair decision by 
levying sales taxes on remote sellers while other states fought back 
against “economic nexus” laws.206  Over half of the fifty states have 
enacted “economic nexus” laws and have already begun collecting sales 
tax.207  All but two states have at least enacted an “economic nexus” 
law.208   

III. ANALYSIS 
 

As a result of the Wayfair decision, businesses have been forced to 
constantly reevaluate connections to each state.209  Each remote seller 
must evaluate its activities, including shipments and deliveries, in other 
states while also checking each state’s current nexus laws.210  Even 
small businesses that deliver to multiple states must engage in 
extraordinary and extensive recordkeeping.211  It appears that the 
original goal of Quill and the SSUTA has been overlooked.212  Taxation 
of interstate commerce is becoming more complex for businesses of all 
sizes.213   

Small businesses must keep thorough records in nearly every state 
where they conduct business.214  Even if there is only a remote 
possibility that a small business will meet an “economic nexus” 
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threshold, the business will have to keep records, adjust product prices, 
and set aside some revenue just in case it has to remit taxes.215  
Recordkeeping will present unnecessary costs and restrict growth of 
businesses across the country.216  Furthermore, the uncertainty faced by 
small businesses will cause such businesses to set aside revenue rather 
than invest in growth and innovation.217  Overall, the lack of specificity 
in Wayfair will result in an undue burden on small businesses.   

Medium-sized businesses who are on the brink of meeting the 
economic threshold in multiple states will also be burdened.218  Such 
businesses may purposefully stifle the number of transactions they 
conduct in other states in order to avoid meeting “economic nexus” 
thresholds.219  Additionally, such businesses may avoid spreading into 
different geographic areas in order to prevent paying sales tax in several 
jurisdictions.220  The lack of uniformity among states will burden 
interstate commerce and, therefore, directly conflict with the aim of the 
Commerce Clause.   

In Wayfair, the Supreme Court voiced concerns that the lack of 
uniformity in state laws would cause the burdens mentioned above.221  
Rather than provide a bright line rule to increase uniformity, the Court 
left the above problems in the hands of the federal legislature.222  The 
Court called Congress to action, stating that “Congress may legislate to 
address [problems caused by Wayfair] if it deems it necessary and fit to 
do so.”223  Given the diverse nature of “economic nexus” laws 
implemented since Wayfair, it has become clear that it is now 
“necessary and fit” for Congress to take action.   

To prevent remote sellers and other entities from the limitations 
imposed by varying state tax laws, Congress should refer back to the 
SSUTA.  Congress must work to simplify and better organize the tax 
schemes implemented in different states.  The best way for Congress to 
address the burden imposed by the current sales tax environment is to 
create a new federal agency which would specialize in the calculation, 
collection, and remittance of sales tax in all fifty states.   

To simplify sales tax calculation for entities, a new federal agency 
should be created for the purpose of adopting and collecting a standard 
sales tax form from entities engaging in remote sales transactions.  Such 
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a form would merely require a few pieces of information: general 
background on each entity and the business it conducts in various states; 
the tax ID provided to each entity in question; and the total revenue and 
transactions conducted with each state for the past year.  The federal 
agency would then scan each form and compute tax liability using a 
standardized procedure or even more efficient software.  The 
Streamlined Sales Tax Project has already developed software which 
may be adapted for this purpose.224  In fact, such an agency could build 
off of the structural framework already created through the SSUTA.  At 
the end of the day, such an agency would collect, and remit sales tax 
revenue derived from “economic nexus” laws.  In the below 
subsections, five justifications are provided for the creation of such an 
agency.   

A. Economies of Scale 

In economics, the term “economies of scale” refers to the reduced 
cost of production per unit as the number of units produced increases.225  
As more units are produced, the efficiency of production increases and, 
therefore, the cost per unit decreases.226  New legislation can often 
create the opportunity for economies of scale.227   

Legislation creates information costs—the costs businesses face 
when interpreting, adapting to, and ensuring compliance with revised 
regulations.228  Every time statutes impacting sales tax are changed, 
entities must take burdensome steps to adjust to those changes.229  
Remote sellers, for example, have to learn how to adapt and comply 
with new “economic nexus” laws.230  By tasking one body, a single 
federal agency, with the costs of learning each state’s nexus laws, all 
entities will benefit from an economy of scale.  The federal agency will 
minimize information costs by preventing each entity from having to 
spend time analyzing and interpreting new nexus laws.   

Similarly, a federal agency could reduce reporting and 
recordkeeping costs.  Federal regulations often require regulated entities 
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to keep very strict records and report such records.231  Without 
government assistance, each entity subject to “economic nexus” laws 
will have to hire an employee or pay an outside entity to keep records 
and report such records to each state.232  In the case of “economic 
nexus” laws, each remote seller must keep records of all their 
transactions, collect funds in accordance with those transactions, and 
remit such funds to different states.  By assigning each of these tasks to 
a single federal agency, there is even more potential to benefit from an 
economy of scale.  Placing nearly all requirements imposed by state 
“economic nexus” laws on a federal agency would lower the costs of 
compliance with such laws.  Therefore, creating a new federal agency 
would reduce the chance that “economic nexus” laws will burden 
interstate commerce.  Such an agency would best support the aim of the 
Commerce Clause.   

B. Elimination of Use Tax and Consumer Burdens 
 

States often enact use taxes in order to tax transactions that evade 
the sales tax.233  With the implementation of “economic nexus” laws, 
states are able to tax remote sellers that purposefully avail themselves 
of the benefits of doing business in a state.234  Therefore, “economic 
nexus” laws defeat the purpose of use taxes.  If remote sellers are subject 
to a sales tax, just like sellers with a physical presence in the state, there 
is no need to enact an additional tax to complement “economic nexus” 
laws.  To make sure that no sales taxes are evaded, the federal agency 
proposed above would oversee compliance with “economic nexus” 
laws.  The resulting elimination of use taxes would also be highly 
beneficial to consumers.  Consumers will no longer be forced to collect, 
and remit taxes based on their “storage, use, or consumption of taxable” 
items or services.235   
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C. Proven Efficiency of Tax Bureaucracy  
 

Believe it or not, bureaucracy has efficiently managed the collection 
of federal taxes for much of United States history.236  In fact, the Internal 
Revenue Service is one of the world’s most efficient tax agencies.237  
By keeping federal tax collection under a single roof, the United States 
government has increased efficiency and lowered the cost of collecting 
federal taxes.238  For every one-hundred dollars the IRS collects, only 
fifty cents are spent on administrative costs.239  The efficiency of the 
IRS results from a streamlined process that can be adopted by a federal 
agency collecting sales tax.240   

The IRS uses what it calls the “Pipeline.”241  Taxpayers send tax 
forms in the mail and the IRS utilizes a machine to read bar coded 
envelopes and tax forms.242  Mail is sorted by employees so that all tax 
forms and returns of the same type are grouped together into 
“blocks.”243  Each block of forms is then entered into a computer system 
and all information is checked for errors or omitted details.244  
Information collected is then used to compute tax liabilities and tax 
returns.245   

A similar process could easily be applied by the proposed federal 
agency.  As stated previously, very little information would be needed 
to calculate an individual entity’s sales tax liability.  Entities can send 
the number of sales and the total revenue from sales for each state in 
which they do business.  The most difficult part of calculating remote 
sales tax under “economic nexus” laws is the application of laws in 
dozens of states.  This is where a federal agency can improve efficiency.  
The proposed federal agency can adopt the process implemented by the 
IRS and use software created by the SSUTA to calculate each entity’s 
tax liability.  Overall, the cost of processing remote sales will decrease 
on a national scale due to the creation of an efficient federal agency. 
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D. Bureaucracy Consistent with Interests of States 
 

States have already indicated an interest in reducing the undue 
burden created by differing state and local laws.246  Forty-two states 
participated in the Streamlined Sales Tax Project in order to simplify 
the administration of sales tax among states.247  The forty-two states 
involved in the SSUTA agreed to place one state administration in 
charge of collecting state and local taxes in each state.248  The creation 
of a single federal agency in charge of the collection of sales tax would 
honor this agreement and scale it up to a national level.  The forty-two 
SSUTA states also agreed to the creation of a “centralized electronic 
seller registration system.”249  The creation of the proposed federal 
agency would also achieve the goal of this agreement.  The creation of 
a sales tax agency would create a centralized system in which each seller 
would have to register by sending in a sales tax form.   

Each state that agreed to abide by the SSUTA made the decision to 
limit its own authority.250  States were willing to limit their discretion in 
order to reduce recordkeeping issues and other burdens nationwide.251  
The creation of the proposed federal agency directly satisfies the interest 
expressed by each of the forty-two SSUTA states.  Although the 
creation of a federal agency may remove some administrative tasks 
from individual states, the overall impact of such an agency would be 
positive as the creation of a federal agency would reduce the possibility 
for undue burdens posed by “economic nexus” laws.   

E. The SSUTA: A Jumpstart 
 

The Streamlined Sales and Use Tax Agreement is proof that a 
centralized system of handling sales tax can be effective.252  In fact, the 
SSUTA has already influenced the development of certified automated 
systems—software that is used to calculate sales tax.253  Furthermore, 
the Streamlined Sales Tax Governing Board has already certified 
specific agents under the SSUTA to provide sales tax calculations and 
other functions.254  The services provided by “certified service 
providers” are free to sellers in Streamlined Member states.255  In sum, 
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the SSUTA has helped to create software that calculates sales tax and 
has selected agents to use that software.256   

Sales tax software could easily be adopted by a single federal agency 
that calculates and remits sales tax.  Additionally, a federal agency 
would provide gainful employment to “certified service providers” that 
currently work with remote sellers.  If a federal agency was created to 
manage sales tax among the states, the agency would already have 
access to many useful sources and agents with relevant institutional 
knowledge.  The resources necessary for success already exist.   

IV. CONCLUSION 
 

As the number of remote sellers continues to rise, the burdens 
created by “economic nexus” laws will continue to grow.  With online 
shopping growing at a very fast pace,257 the number of remote sellers 
impacted by “economic nexus” laws are bound to increase.  In order to 
prevent further recordkeeping issues and other administrative burdens, 
Congress should create a federal agency to handle the calculation and 
remittance of sales tax.  The varying state laws enacted after the Wayfair 
decision will slow down our economy unless we bring sales tax 
collection under a single roof.   
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