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I. INTRODUCTION 

“Here’s the fame but then there’s no compensation. It’s so crazy 
because people are like ‘Oh, you must be so rich!’ and I’m like, 
‘You must not know the NCAA.’”1  
 

– Former UCLA gymnast, Katelyn Ohashi 

On September 30, 2019, in the presence of NBA superstar Lebron 
James and internet-sensation Katelyn Ohashi, California Governor 
Gavin Newsom signed Senate Bill 206 into law—the first bill in the 
nation to allow college student-athletes to profit from their name, image 
and likeness (“NIL”).2  The battle for student-athlete pay has largely 
been fought by student-athletes themselves in the courtrooms of the 
nation.3  Today, NCAA student-athletes have found a new champion for 
their cause: the California legislature.  Since its inception in 1906, the 
NCAA has rarely had to challenge legislation attempting to regulate its 
actions as a private regulatory institution.4  The passing of California 
Senate Bill 206 presents a new opportunity to test the makeup of the 
NCAA against our current societal values surrounding the rights of 
student-athletes.  Even before the landmark O’Bannon5 decision in 
2015, the conversation surrounding the structure of the NCAA has 
largely been guided by one question: are student-athletes entitled to 
payment?6   

The NCAA is a one-billion-dollar industry.7  Yet the average 
scholarship–the only economic benefit received by student-athletes–of 

 
1 Spencer Bokat-Lindell, Should College Athletes Be Allowed to Get Paid? N.Y. 

TIMES (Oct. 1, 2019) https://www.nytimes.com/2019/10/01/opinion/california-
student-athletes-paid.html. 

2 Act of Sep. 30, 2019, ch. 383, 2019 Bill Tracking Cal. S.B. 206 (prohibiting 
California postsecondary schools and organizations with authority over intercollegiate 
athletics from preventing student-athletes to receive compensation in exchange for use 
of their name, image and likeness). 

3  Dan Murphy, Lawsuit makes another attempt at wages for all college athletes, 
ESPN (Nov. 7, 2019), https://www.espn.com/college-sports/story/_/id/28029070/ 
lawsuit-makes-another-attempt-wages-all-college-athletes. 

4 Nat’l Collegiate Athletic Ass’n v. Miller, 795 F. Supp. 1476 (1995). 
5 O'Bannon v. NCAA, 802 F.3d 1049 (9th Cir. 2015).  
6 Abigail Hess, Majority of College Students Say Student-Athletes Should Be Paid, 

CNBC, (Sept. 11, 2019, 12:53 PM), https://www.cnbc.com/2019/09/11/student-
athletes-should-get-paid-college-students-say.html. 

7 NCAA, Consolidated Financial Statements, https://ncaaorg.s3.amazonaws. 
com/ncaa/finance/2017-18NCAAFin_NCAAFinancialStatement.pdf. (reporting that 
the institution generated over $977 million dollars in revenue in 2018 from its 
television and marketing fees and championship tournaments). 
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a Division I student-athlete is approximately $17,000.8  A regulatory 
institution that was originally created to protect college athletes from 
dangerous and exploitive athletic practices has now become a billion-
dollar industry whose revenue is generated by institutions profiteering 
from talented student-athletes at the collegiate level.9  

The reality is that the conversation has changed.  In the words of 
Governor Newsom: “the gig’s up.”10  Student-athletes are no longer 
willing to only accept education-related financial compensation while 
the institutions they play for and the NCAA make millions of dollars in 
revenue from their talents.11  Student-athletes are fighting what many 
have characterized as an exploitive system.12  As the primary source of 
the revenue stream for the NCAA,13 the will of the student-athletes will 
be heard.  

Part II of this Comment provides a brief history of challenges to the 
NCAA’s student-athlete compensation structure based on economic 
justifications.  It then examines the progeny of the California bill, the 
responses from the NCAA and Pac-12 Conference following its 
passage, and the actions taken by other states following its signing.  Part 
III argues that the NCAA’s current model of amateurism in 

 
8 Patrick O’Rourke, Average Athletic Scholarship per College Athlete, 

SCHOLARSHIPS STATS, http://www.scholarshipstats.com/average-per-athlete.html 
(last visited Feb. 4, 2020). 

9 Dan Treadway, Why Does the NCAA Exist? HUFFPOST (noting that the NCAA’s 
website contained the following statement as late as 2017, which has since been 
removed: “The NCAA was founded in 1906 to protect young people from the 
dangerous and exploitive athletics practices of the time” (emphasis added). See 
NCAA, Well-Being, http://www.ncaa.org/health-and-safety (last visited Mar. 7, 2020) 
(stating now merely that, “In 1906, the NCAA was founded to keep college athletes 
safe”). 

10 UNINTERRUPTED, Gavin Newsom signs California’s ‘Fair Pay to Play Act’ 
with Lebron James & Mav Carter, YOUTUBE (Sept. 30, 2019), 
https://www.youtube.com/watch?v=7bfBgjxVgTw&feature=youtu.be.  

11 See Response to Defendant’s Motion for Summary Judgement, In re Nat'l 
Collegiate Athletic Ass'n Athletic Grant-In-Aid Cap Antitrust Litig., 311 F.R.D. 532 
(N.D. Cal. 2015), 4:14-cv-02758, Document 333 (“[The NCAA’s] antiquated and 
fanciful portrayal of how their compensation rules are somehow designed to limit class 
members’ athletic commitments in favor of academics is divorced from reality”); 
William W. Berry III, Amending Amateurism: Saving Intercollegiate Athletics 
Through Conference-Athlete Revenue Sharing, 68 ALA. L. REV. 551, 556 (2016) 
(“Jenkins…goes further in challenging the current system [because unlike O’Bannon] 
which focused solely on the use of student-athletes’ [NIL], Jenkins challenges the 
entire amateurism structure arguing that restricting the ability of individual institutions 
to compensate their athletes constitutes an unlawful restriction on commerce.”). 

12 Joel Feigenbaum, From Broke to Bespoke: Providing Financial Security to 
Student-Athletes Within the Confines of Amateurism, 8 ARIZ. S. SPORTS & ENT. L.J. 1, 
2 (2019). 

13 See Where Does The Money Go?, NCAA, http://www.ncaa.org/about/where-
does-money-go (last visited Apr. 10, 2020). 
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intercollegiate athletics must change if the NCAA wishes to survive this 
new generation of student-athletes.  This section argues that the NCAA 
may successfully invalidate the bill by characterizing it as a violation of 
the Dormant Commerce Clause.  However, the NCAA should amend 
its bylaws to allow for NIL compensation because of the incomparable 
benefits it will provide to female student-athletes. 

Part IV concludes that the debate over NIL compensation is not 
likely to disappear.  In order to stop the flow of Fair Pay to Play acts 
being passed in the legislatures of every state, the NCAA should amend 
its definition of amateurism to permit student-athletes to be 
compensated for their NILs. 

II. BACKGROUND 
 
A. How Did We Get Here: a Brief History of Antitrust Challenges 

Leading to the Passage of the California Fair Pay to Play Act. 
 

In the last forty years, the NCAA has become increasingly familiar 
with antitrust challenges to its bylaws and regulations.14  The modern 
age of NCAA litigation has been largely governed by the Supreme 
Court’s decision in NCAA v. Board of Regents of the University of 
Oklahoma.15  In Board of Regents, the University of Oklahoma and the 
University of Georgia challenged the NCAA’s restriction on the number 
of college football games the schools could license for broadcast 
television.16  The Supreme Court held that the NCAA’s rule violated the 
Sherman Act.17 

Section 1 of the Sherman Act makes it illegal to form any “contract, 
combination in the form of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States.”18  To prevail on an 
antitrust claim under the Sherman Act, a plaintiff must demonstrate that 
(1) there was a contract, combination, or conspiracy; (2) the agreement 
unreasonably restrained trade under either a per se rule of illegality or a 
rule of reason analysis; and (3) the restraint affected interstate 
commerce.19  

Once the threshold inquiries establishing an agreement between 
parties that effects interstate commerce are met, the court will analyze 
the restraint’s competitive effects under one of three tests: (1) per se, (2) 

 
14 See Richard E. Kaye, Annotation, Application of Federal Antitrust Law to 

Collegiate Sports, 87 A.L.R. Fed. 2d 43 (2014). 
15 Nat’l Collegiate Athletic Ass’n v. Bd. of Regents, 468 U.S. 85 (1984). 
16 Id. at 88. 
17 Id. at 120. 
18 15 U.S.C. § 1 (2018). 
19 Tanaka v. University of S. Cal., 252 F.3d 1059, 1062 (9th Cir. 2001). 
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rule of reason, or (3) quick-look.20  If upon first impression the court 
believes that the challenged restraint has some competitive benefit, the 
court will continue its’ analysis applying a Rule of Reason analysis.21  
Where antitrust challenges to NCAA regulations have arisen, courts 
have applied the Rule of Reason.22   

In Board of Regents, the Supreme Court found that the NCAA’s 
limitation on the number of games its member schools could televise 
was a horizontal restraint of trade.23  Horizontal restraints have often 
been considered unreasonable as a matter of law and are analyzed under 
the per se test.24  However, since horizontal restraints are essential if the 
product of college football is to be available at all, the Supreme Court 
found it inappropriate to apply the per se rule and instead conducted 
their analysis under the Rule of Reason.25  Under a Rule of Reason 
analysis, the court must apply a three-part framework.26  First, the 
plaintiff must show that the restraint produces significant 
anticompetitive effects within a relevant market.27  Once the plaintiff 
meets this burden, the defendant must produce evidence of the 
restraint’s procompetitive effects.28  The burden will then shift back to 
the plaintiff to demonstrate that any legitimate objectives of the NCAA 
can be achieved in a substantially less restrictive manner.29  

In Board of Regents, the NCAA’s purported competitive benefits of 
the television plan included: (1) the protection of gate attendance by its 
members; and (2) the preservation of the competitive balance among 
football programs at various schools.30  Nonetheless, the Supreme Court 
found that the television plan’s output restrictions raised the price that 
networks were required to pay for television rights.31  By fixing the 
price, the NCAA created a price structure that was “unresponsive to 
viewer demand and unrelated to the prices that would prevail in a 

 
20 Antitrust Standards of Review: The Per Se, Rule of Reason, and Quick Look 

Tests, BONA LAW (Aug. 10, 2018), https://www.businessjustice.com/antitrust-
standards-of-review-the-per-se-rule-of-reason-and-quic.html. 

21 Tanaka, 252 F.3d at 1062–63 (citing National Collegiate Athletic Ass’n v. 
Board of Regents, 468 U.S. 85, 103 (1984)). 

22 National Collegiate Athletic Ass’n v. Board of Regents, 468 U.S. 85, 103 
(1984); O’Bannon v. National Collegiate Athletic Ass’n, 802 F.3d 1049, 1052 (9th 
Cir. 2015). 

23 Board of Regents, 468 U.S. at 99. 
24 Id. at 99–100 
25 Id. at 85. 
26 Tanaka, 252 F.3d at 1063. 
27 Id. 
28 Id.  
29 Id. 
30 Board of Regents, 468 U.S. at 96.  
31 Id. at 105. 
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competitive market.”32  The television plan thus had the effect of 
reducing the importance of consumer preference in setting price and 
output and was inconsistent with the fundamental goal of antitrust law.33   

Although the Board of Regents decision only addressed the antitrust 
challenge in relation to the NCAA’s television contracts with ABC and 
CBS, other courts have used a portion of the dicta surrounding the value 
of preserving amateurism in college athletics as a procompetitive 
justification for challenges to other NCAA regulations and bylaws.34  In 
defining the relevant market at issue, the Court briefly discussed 
amateurism stating:  

 
The identification of this “product” with an academic tradition 
differentiates college football from and makes it more popular 
than professional sports to which it might otherwise be 
comparable, such as, for example, minor league baseball.  In 
order to preserve the character and quality of the “product,” 
athletes must not be paid, must be required to attend class, and 
the like.35 
 

This language has been seized upon by the NCAA in subsequent 
antitrust challenges and provided the basis for their defense in the most 
recent NIL case O’Bannon v. NCAA.36  In 2015, former UCLA 
basketball player Ed O’Bannon challenged the NCAA’s financial 
compensation rules.37  After seeing his likeness depicted in a college 
basketball videogame avatar, O’Bannon claimed that the NCAA 
violated the Sherman Act by prohibiting him from being compensated 
for the use of his NIL in a video game, live television broadcast and 
other footage.38  

The Ninth Circuit looked to the Board of Regents decision in order 
to guide its analysis of O’Bannon’s claim.39  Although the NCAA 
claimed that the Board of Regents decision declared their amateurism 

 
32 Id. at 106. 
33 See id. at 106–08. 
34 Smith v. NCAA, 139 F.3d 180, 187 (3d Cir. 1998) (holding that NCAA 

eligibility rules allow for the survival of the product of amateur sports). 
35 Board of Regents, 468 US at 101–02. 
36 O’Bannon, v. Nat’l Collegiate Athletic Ass’n, 802 F.3d 1049, 1063 (9th Cir. 

2015); Complaint, Jenkins et. al v. Nat’l Collegiate Athletic Ass’n et. al, No. 4:14-cv-
02758-CW (D.N.J. Mar. 17, 2014). 

37 See NCAA Division I Manual, art. 12, 12.1.2, at 63 (“An individual loses 
amateur status and thus shall not be eligible for intercollegiate competition in a 
particular sport if the individual…uses his or her athletics skills…for pay in any form 
in that sport.”). 

38 O’Bannon, 802 F.3d at 1063. 
39 See Id. 
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rules as “valid as a matter of law,” the court disagreed.40  The Ninth 
Circuit believed that the Supreme Court only discussed amateurism in 
Board of Regents to explain why NCAA rules and regulations should 
be analyzed under a Rule of Reason analysis, rather than being held per 
se illegal.41  Since NCAA rules are “part of the character and quality of 
the NCAA’s product, no NCAA rule should be invalidated without a 
Rule of Reason analysis.”42 

As discussed, under a Rule of Reason analysis the plaintiff must first 
demonstrate that the challenged restraint has anticompetitive effects in 
a relevant market.43  The District Court identified the existence of a 
“college education market” where NCAA schools competed for the 
services of student-athletes by offering them education-related 
compensation in the form of scholarships and other amenities.44  
O’Bannon argued that the NCAA rules fixed the price of one 
component of the exchange between schools and recruits, thereby 
precluding competition among NCAA member schools for recruits.45  If 
student-athletes were permitted to receive compensation for the use of 
their NILs, schools would compete with one another by offering 
different compensation structures to recruits for the future usage of their 
NILs.46  Therefore, the NCAA’s prohibition on NIL compensation fixed 
the price that recruits paid to attend NCAA member institutions.47  

Although the NCAA offered four procompetitive justifications for 
its restrictions on student-athlete compensation, the Ninth Circuit 
concluded that the NCAA’s compensation rules had two legitimate 
procompetitive purposes: the integration of academics with athletics 
and the preservation of the NCAA’s product through the promotion of 
amateurism.48  With these justifications in mind, the court turned to the 
third prong of the Rule of Reason analysis: whether there were any 
substantially less restrictive alternatives to the NCAA’s current 
compensation rules.49  The District Court identified two substantially 

 
40 Id. at 1061. 
41 Id. at 1063. 
42 Id.  
43 See Tanaka v. Univ. of S. Cal., 252 F.3d 1059, 1063 (9th Cir. 2001). 
44 O’Bannon, 803 F.3d at 1056. 
45 Id. at 1071. 
46 Id. at 1069 (third parties like videogame makers seeking to use the likeness of 

a student-athlete for their products would pay the student-athlete for the right to use 
it). 

47 Id. at 1070. 
48 Id. at 1072 (at the District Court level the NCAA proposed four procompetitive 

purposes for bylaw 12.1: (1) promoting amateurism; (2) promoting competitive 
balance among NCAA schools; (3) integrating student-athletes with their schools’ 
academic communities; and (4) increasing output in the college education market). 

49 Id. at 1074 (the Ninth Circuit also noted that a viable alternative must be 
virtually as effective as the NCAA’s current rules in serving the procompetitive 
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less restrictive alternatives to the NCAA’s restriction on student-athlete 
pay.50  The first alternative allowed NCAA member schools to pay 
student-athletes small amounts of deferred cash compensation for the 
use of their NIL.51  The Ninth Circuit rejected this alternative, finding 
that paying student-athletes cash compensation would not promote 
amateurism since their lack of pay is “precisely what makes them 
amateurs.”52  The court refused to make the “quantum leap” between 
giving student-athletes education-related compensation for their 
participation in athletics and offering them cash sums unrelated to 
education expenses.53 

However, the court did accept the District Court’s second proffered 
alternative to allow schools to increase student-athletes’ scholarships to 
cover the full cost of attendance.54  The court found that increasing 
student-athlete compensation to cover the full cost of attendance would 
not violate the NCAA’s principles of amateurism or significantly 
increase costs.55  Since the then-current cap on the amount of grant-in-
aid was “patently and inexplicably stricter than [] necessary” to 
accomplish the NCAA’s procompetitive objective of amateurism, the 
court held that the NCAA rules violated Section 1 of the Sherman Act 
and enjoined the NCAA from restricting its member schools from 
increasing grant-in-aid to full cost of attendance.56 

Following the District Court’s decision in August of 2014, the 
Power Five conferences, comprised of the Atlantic Coast Conference, 
Southeastern Conference, Pac-12 Conference, Big Ten Conference, and 
Big-12 Conference, voted almost unanimously to increase their student-
athlete’s scholarships to cover the full cost of attendance.57  Cost of 
attendance stipends are designed to cover any costs of living expenses 
that were not accounted for in the NCAA’s then-existing grant-in-aid 
cap.58  However, schools competing in conferences outside of the Power 
Five are permitted, but not required, to provide a cost of attendance 
stipend.59 

 
purposes and not impose any significantly increased cost on the organization or its 
members). 

50 Id. at 1060–61. 
51 Id. at 1061. 
52 Id. at 1076 (emphasis omitted). 
53 Id. at 1078. 
54 Id. at 1075. 
55 Id. 
56 Id. at 1075–76. 
57 See Mitch Sherman, Full Cost of Attendance Passes 79-1, ESPN (Jan. 17, 

2015), https://www.espn.com/college-sports/story/_/id/12185230/power-5-
conferences-pass-cost-attendance-measure-ncaa-autonomy-begins. 

58 Id. 
59 See generally John O’Connor, As JMU and W&M are establishing, cost of 
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B. California Senate Bill 206: The Nation’s First Fair Pay to Play 
Act. 

 
In September 2019, California responded to the O’Bannon decision 

with the passage of Senate Bill 206 (also referred to as the Fair Pay to 
Play Act).60  The bill was authored by Senators Nancy Skinner and 
Steve Bradford to restore the rights of California student-athletes and to 
implement protections to avoid “[the] exploitation of student-
athletes."61  While SB 206 opens the door to new financial opportunities 
for student-athletes, it also regulates the actions of not only California 
postsecondary institutions, but the athletic conferences they compete in 
and the NCAA itself.62 

The bill prohibits California postsecondary schools, athletic 
associations, and conferences from preventing a student-athlete from 
receiving compensation from third parties that want to pay for the use 
of the athlete’s NIL.63  It also prevents NCAA institutions from 
revoking or modifying a student-athlete’s scholarship as a result.64  The 
bill prohibits conferences and the NCAA from preventing a 
postsecondary school whose student-athletes do accept compensation 
from participating in intercollegiate athletics.65  It also permits student-
athletes to obtain professional representation (most likely in the form of 
agents) while competing at the collegiate level.66  Despite its restrictions 
on the ability to control aspects of student-athlete finances, SB 206 still 
offers some protections to postsecondary institutions: (1) the bill 
explicitly grants schools the power to forbid a student-athlete from 
entering into contracts that conflict with existing school endorsement 
contracts; and (2) the bill does not require schools to compensate their 
student-athletes for the school’s own use of the athlete’s NIL.67  

Skinner and Bradford frame the debate over student-athlete pay as 
a civil rights issue.  “For decades, college sports have generated billions 

 
attendance has become the new ante in Division I, RICHMOND TIMES-DISPATCH (Aug. 
3, 2018), https://www.richmond.com/sports/college/schools/james-madison/as-jmu-
and-w-m-are-establishing-cost-of-attendance/article_1c9a7488-8ffa-5f62-81c4-
27017de0c9eb.html (illustrating that some FCS schools are not required to pay cost of 
attendance have struggled to find the institutional resources necessary to pay the 
stipend). 

60 S.B. 206, 2019 Leg., Reg. Sess. (Cal. 2019). 
61 Press Release, Nancy Skinner, Gov. Newsome Signs SB 206, the ‘Fair Pay to 

Play Act,’ (Sept. 30, 2019).  
62 Id.  
63 Id. 
64 Id.  
65 Id.  
66 Id. 
67 Id. 
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for all involved except the very people most responsible for the wealth. 
That’s wrong.”68  The bill reflects the Senators’ belief that colleges and 
universities have been treating their athletes as “chattel,” refusing to 
recognize their monetary value to the intercollegiate system as a 
whole.69  This treatment, the Senators believe, has been fueled by the 
NCAA’s rules on amateurism. 

Beyond the equity issues, the Senators believe that SB 206 will 
significantly improve the lives of student-athletes by alleviating the 
financial hardships that some student-athletes face.70  With student-
athletes spending more than forty hours a week on their sport, little time 
is left to pursue a part-time job, resulting in many student-athletes living 
at, or below, the poverty line.71 If student-athletes are allowed to 
generate some income from their NILs, it may incentivize them to 
remain enrolled in school longer and finish their degrees before turning 
to professional sports.72 

The bill has been widely criticized by the entities it seeks to regulate. 
The NCAA and NCAA President Mark Emmert believe that SB 206 
and similar legislation may result in the end of the NCAA’s current 
model of intercollegiate athletics.73  “The biggest worry is that when 
you have complete unfettered licensing agreements or unfettered 
endorsement deals, the model of college athletics is negligence at best 
and maybe doesn’t even exist.”74  In a letter to Governor Newsom 
shortly following the signing of SB 206, the NCAA Board of Governors 
expressed its belief that the bill would “erase the critical distinction 
between college and professional athletics.”75  Given the NCAA’s core 

 
68 Id.  
69 Id. 
70 Id.  
71 NCAA Division I Manual, art. 17, 17.1.7.1. at 254 (stating that current NCAA 

rules limit countable athletic activities to four hours per day and twenty hours per week 
for in-season student-athletes). See also Penn Schoen Berland, Student-Athlete Time 
Demands Survey Topline Results (Apr. 2015), https://sports.cbsimg.net/images/Pac-
12-Student-Athlete-Time-Demands-Obtained-by-CBS-Sports.pdf (reporting on a 
2015 study conducted by the Pac-12 conference shows that student-athletes spend on 
average fifty hours a week on their sport. The hours spent in excess of the maximum 
twenty hours are spent receiving treatment, participating in voluntary athletic 
activities, and travelling to competitions). 

72 Skinner, supra note 61. 
73 See Dana Hunsinger Benbow, NCAA president Mark Emmert says Fair Pay to 

Play Act turn student-athletes into employees, INDIANAPOLIS STAR (Oct. 3, 2019, 6:56 
PM) https://www.indystar.com/story/sports/college/2019/10/03/ncaa-president-mark-
emmert-responds-california-fair-play-pay-act/3850522002/. 

74  Id. 
75 Press Release, NCAA, NCAA responds to California Senate Bill 206 (Sep. 11, 

2019, 10:08 AM) http://www.ncaa.org/about/resources/media-center/news/ncaa-
responds-california-senate-bill-206. 
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principle of creating a level playing field for all student-athletes, the 
Board believes that SB 206 creates an unfair recruiting advantage for 
California schools and will result in their suspension from NCAA 
competitions.76  

The Pac-12 conference, which includes four California schools, also 
released a statement in response to the bill.77  The conference’s primary 
opposition to the bill was the blurring effect it has on the distinction 
between collegiate and professional sports. Expressing its 
“disappoint[ment]” with the passing of the bill, the Pac-12 stated that 
the legislation will reduce opportunities for student-athletes in Olympic 
sports and have a negative disparate impact on female student-
athletes.78  Pac-12 Commissioner Larry Scott also voiced his opposition 
to the bill, emphasizing the important distinction between collegiate and 
professional athletics.79  “We are for choice, and if young people want 
to earn money from their name, image and likeness or get paid to play, 
they should have that opportunity. That’s called pro sports.”80  The bill 
has resulted in a domino effect across the country in state legislation. 
Since it’s passing in September, at least thirty-four states have begun 
drafting their own Fair Pay to Play legislation.81  This tidal wave of 
legislation has further complicated the NCAA’s position on the issue.  
In an official statement, the institution recognized that “a patchwork of 
different laws from different states will make unattainable the goal of 
providing a fair and level playing field,” for the nearly half a million 
student-athletes currently competing at member schools.82  The passage 
of SB 206 thus gives the NCAA three options: (1) change its current 
amateurism rules to reflect the allowances set forth in SB 206; (2) allow 
California institutions to continue their membership despite their unfair 
recruiting advantage thus destroying the level playing field; or (3) 

 
76 Id.  
77 Press Release, Pac-12 Conference, Statement from the Pac-12 on the signing of 

California SB 206 (Sep. 30, 2019), https://pac-12.com/article/2019/09/30/statement-
pac-12-signing-california-sb-206. 

78 Id. 
79 ESPN News Services, Pac-12’s Larry Scott expresses concern with Fair Pay 

to Play Act, ESPN (Oct. 7, 2019), https://www.espn.com/college-
sports/story/_/id/27792901/larry-scott-pac-12-commissioner-expresses-serious-
concerns-fair-pay-play-act. 

80 Id.  
81 See Zach Barnett, How many states are working on pay-for-play laws?, 

FOOTBALL SCOOP (Mar. 6, 2020), https://footballscoop.com/news/how-many-states-
are-working-on-pay-for-play-laws/. 

82 Press Release, NCAA statement on Gov. Newsom signing SB 206, NCAA (Sept. 
30 2019, 10:44 AM), http://www.ncaa.org/about/resources/media-center/news/ncaa-
statement-gov-newsom-signing-sb-206; See also Miller, supra  note 4, at 1484 (“the 
practical requirement [would be] that the NCAA would have to use the [Nevada] 
Statute in enforcement proceedings in every state in the union.”). 
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suspend membership for all California schools in the state with the 
largest population and largest economy.83  

California institutions are placed in a similarly complicated 
position.  With the bill set to take effect in January 2023, California 
post-secondary institutions will have no choice but to adhere to its 
mandates, knowing that it will result in their immediate suspension from 
NCAA competitions.84  But if state law precludes California 
postsecondary institutions from NCAA membership, where will they 
compete?  Some of these issues may be preempted by federal legislation 
or an NCAA ruling before 2023.  In May 2019, the NCAA established 
a working group charged with studying the issues associated with 
legislation seeking to compensate student-athletes for their NILs.85  The 
committee is anticipated to release its findings by 2021 and some states 
that are in the process of crafting their own Fair Pay to Play legislation 
may delay implementation until the NCAA releases the committee’s 
findings.86   

Congressional action has also been taken on the issue.  In February 
2020, Congress conducted its first-ever Senate hearing concerning 
student-athlete compensation.87  Representative Anthony Gonzalez 
framed the congressional response to SB 206 and subsequent state 
legislation as an attempt to “prevent state by state chaos and protect the 
collegiate athletics system that is beloved across the nation.”  Therefore, 
it is possible that California institutions and the NCAA will never have 
to make these difficult decisions if implementation of SB 206 is 
preempted by amendments to the NCAA bylaws or federal legislation.  

III. ANALYSIS 
 
While the national debate is whether student-athletes should be paid 

to compete in their sport at the collegiate level, there are various distinct 
narrower questions about how student-athletes should be compensated 

 
83 Michael McCann, What’s Next After California Signs Game Changer Fair Pay 

to Play Act Into Law?, SPORTS ILLUSTRATED (Sep. 30, 2019), 
https://www.si.com/college/2019/09/30/fair-pay-to-play-act-law-ncaa-california-pac-
12. 

84 S.B. 206, 2019 Cal. State S. (Cal. 2019). 
85 Press Release, Board of Governors starts process to enhance name, image and 

likeness opportunities, NCAA (Oct. 29, 2019, 1:08 PM), http://www.ncaa.org/ 
about/resources/media-center/news/board-governors-starts-process-enhance-name-
image-and-likeness-opportunities.   

86 Id.  
87 Emily Caron, Senators Critical of NCAA’s Inaction At Student Athlete 

Compensation Hearing, FRONT OFFICE SPORTS (Feb. 12, 2020), 
https://frntofficesport.com/ncaa-nil-senate-hearing-mark-emmert/. 
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for their athletic services.  Some proponents argue that the current 
education-related compensation model should be replaced, and student-
athletes should instead be paid a salary-like stipend.88  These are 
traditional “Pay for Play” models, similar to those used in professional 
sports leagues.  One critical distinction is that SB 206 does not institute 
a true “Pay to Play” model.  Under the bill’s mandates, student-athletes 
will not be paid by their institutions for participating in athletics beyond 
the existing education-related compensation model.89  They will also 
not be entitled to receive compensation from their institutions for the 
school’s use of their NIL.90  They will, however, be entitled to enter into 
contractual relationships with independent third parties that seek to use 
their name, image, and likeness.91  

 Permitting student-athletes to receive compensation from parties 
outside the NCAA creates a necessary middle ground that reflects both 
the values of the NCAA as an organizational institution and the 
contemporary societal values surrounding the rights of the student-
athlete.  As the Supreme Court and the Ninth Circuit recognized, the 
value of the NCAA as a regulatory body is indisputable.92  However, 
the NCAA must either evolve as an institution in accordance with the 
current social makeup or risk being abolished altogether.93  Amending 

 
88 Brennan Thomas, Pay for Play: Should College Athletes be Compensated?, 

BLEACHER REPORT (Apr. 4, 2011), https://bleacherreport.com/articles/654808-pay-
for-play-should-college-athletes-be-compensated; See also Mark Zeigler, Column: 
Fair pay for college athletes? Be careful what you wish for, The San Diego Union-
Tribune (Sep. 30 2019), https://www.sandiegouniontribune.com/sports/aztecs/ 
story/2019-09-30/fair-pay-to-play-california-ncaa-gavin-newsom-name-image-
likeness-college-sports-student-athletes (“It is not federal law. It is the NCAA’s own 
conscience, mandating that you must offer a minimum of six men’s sports, eight 
women’s sports, 16 total sports and at least 200 scholarships. Title IX takes care of the 
rest. You think all these schools have women’s water polo or lacrosse or beach 
volleyball because they want to? They have them because they have to.”).  

89 S.B. 206, 2019 Cal. State S. (Cal. 2019). 
90 Id.  
91 Michael McCann, California’s New Law Worries the NCAA, but a Federal Law 

Is What They Should Fear, SPORTS ILLUSTRATED (Oct. 4, 2019), 
https://www.si.com/college/2019/10/04/ncaa-fair-pay-to-play-act-name-likeness-
image-laws (“[T]he Act shouldn’t be confused or conflated with legal efforts to require 
colleges to pay their athletes- the Act is about contractual relationships  between 
college athletes and companies that wish to use their players’ names, image and 
likeness.”). 

92 O’Bannon, v. Nat’l Collegiate Athletic Ass’n, 803 F.3d 1049, 1053 (9th Cir. 
2015) (discussing the dangers of college football prior to the existence of the NCAA 
and the White House conference convened by President Theodore Roosevelt that 
resulted in the birth of the NCAA).  

93 See Dennis Dodd, NCAA prez calls name, image and likeness rights an 
‘existential threat’ to college sports, CBS SPORTS (Sept. 25, 2019, 9:35 AM), 
https://www.cbssports.com/college-football/news/ncaa-prez-calls-name-image-and-
likeness-rights-an-existential-threat-to-college-sports/ ( discussing NCAA President 
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its bylaws and definition of amateurism to permit student-athletes to be 
compensated for the use of their NILs is a concession to its current 
amateurism rules that the NCAA must make if it intends to maintain its 
current monopoly over the college sports market.94  

Despite the inherent need to allow NIL compensation, under 
existing Ninth Circuit and Supreme Court jurisprudence it is possible 
that the NCAA will be able to invalidate SB 206 on constitutional 
grounds.95  Nonetheless, if the NCAA succeeds in its first challenge to 
Fair Pay to Play legislation, it should still amend its definition of 
amateurism to allow student-athletes to be compensated for their NIL.  
Lastly, such a rule change would provide overwhelming benefits to 
female student-athletes by allowing them to be paid at what is most 
often their final level of competition.  This in turn will contribute to the 
growth of the professional women’s sports industry,96 which has been a 
largely under tapped market for economic growth in the United States. 

 
A. The NCAA’s anticipated legal battle to strike down 

California’s Fair Pay to Play Act through a Dormant 
Commerce Clause challenge 

1. United States v. Miller 
 
California’s passage of the Fair Pay to Play Act has resulted in an 

unprecedented wave of state legislation seeking to control the NCAA.  
Since the signing of SB 206—and subsequent state legislation—
threaten the NCAA’s current model of intercollegiate athletics, a legal 
challenge to the bill is anticipated.  But the NCAA is not entering into 
the fight unexperienced.  Its regulations have been challenged hundreds 

 
Mark Emmert’s characterization of the bill as an “existential threat” to the NCAA’s 
current model of intercollegiate athletics). 

94 See Feigenbaum, supra note 12, at 16–17. Some supporters of increasing 
student-athlete payment have proposed a scheme to compensate players in the form of 
loss of value insurance. Premiums for these insurance policies would be financed with 
a percentage of the revenue that schools generated off the athlete’s NIL. If a player-
policyholder suffered a career-ending injury, this policy would help jumpstart their 
transition into a new profession. However, this solution fails to account for the ninety-
eight percent of student-athletes who do not have the opportunity to take their athletic 
careers to the professional level. These student-athletes would have no incentive to 
purchase loss of value insurance and therefore would not receive any benefit from 
their NIL. In turn, they will continue to be prevented from generating any income to 
offset the cost of day to day expenses. See id.  

95 See Nat’l Collegiate Athletic Ass’n v. Miller, 795 F. Supp. 1476, 1483 (1995). 
96 See Cecelia Townes, Why California’s Fair Pay To Play Act Could Be A 

Financial Win For Female Athletes, Forbes, (Sept. 16, 2019, 2:08 PM), 
https://www.forbes.com/sites/ceceliatownes/2019/09/16/why-the-california-fair-pay-
to-play-act-could-be-a-financial-win-for-female-athletes/#50550d324c72. 
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of times throughout its 114 years of existence, and the NCAA already 
has a strong argument for invalidating the bill: SB 206 violates the 
Dormant Commerce Clause of the Constitution.  Article I of the 
Constitution grants Congress the power to regulate interstate 
commerce.97  However, the Supreme Court has long recognized that 
such a grant of power to Congress implies a correlating limitation on 
the power of the states to regulate commerce that takes place outside of 
its territory.98  Since the authority of a state applies only within its 
borders, states are prohibited from regulating interstate commerce.99  
This principle is now known as the extraterritoriality principle.100 

Fair Pay to Play legislation violates the extraterritoriality principle 
by allowing states to regulate commerce outside their borders.  The 
NCAA presented this argument in NCAA v. Miller.101  In Miller, the 
District Court of Nevada found that a Nevada statute attempting to 
regulate the NCAA’s enforcement proceedings violated the Commerce 
Clause.102  After the NCAA conducted an independent investigation 
into possible rule infractions at the University of Nevada Las Vegas 
(“UNLV”), defendant coaches and administrators demanded that the 
NCAA conduct their investigation and hearings pursuant to Nevada 
Statute § 398.155—398.255, enacted into law three months prior.103  
The Nevada statute contained specific procedures by which the party 
conducting an investigation and hearing of a Nevada citizen would have 
to follow.104  Although the court did not believe that the Nevada statute 
was per se invalid under the Commerce Clause, it found that the 
NCAA’s ability to accomplish its goals of amateurism, academics, and 
sportsmanship would be severely upended if its enforcement procedures 
were not applied uniformly on a national level.105  The Nevada statute 
would apply procedures that were substantially different than the 
NCAA’s, making it impossible for the NCAA to accomplish its 

 
97 U.S. Const. art. I, § 8, cl. 3. 
98 Gibbons v. Ogden, 22 U.S. 1 (1824). 
99 Id. 
100 Healy v. Beer Inst., 491 U.S. 324, 336 (1989) (“[A] statute that directly 

controls commerce occurring wholly outside the boundaries of a State exceeds the 
inherent limits of the enacting State’s authority and is invalid regardless of whether 
the statute’s extraterritorial reach was intended by the legislature. The critical inquiry 
is whether the practical effect of the regulation is to control conduct beyond the 
boundaries of the State.”). 

101 See Miller, supra note 95, at 1482. 
102 Id. at 1488.  
103 Id. at 1480. 
104 Id. at 1484. 
105 Id. at 1483–84. 
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institutional goal of establishing a “level playing field” for its member 
institutions.106 

The District Court concluded that the extraterritorial effects of the 
Nevada statute were substantial.107  Not only did the statute severely 
restrict the NCAA’s ability to enforce a uniform set of rules, its practical 
effect would be “to compel the NCAA to adopt the procedural rules 
enacted by the Nevada Legislature, thereby allowing the Nevada 
Legislature to effectively dictate enforcement proceedings in states 
other than Nevada.”108  The court concluded that while the Nevada 
statute addressed legitimate concerns, any “narrow interest” the state 
had in passing the statute for the protection of its institutions or residents 
was outweighed by the general harm caused by preventing the NCAA 
to uphold a uniform system of enforcement of its regulations throughout 
the membership.109  

If the Ninth Circuit adopts this reasoning, the NCAA may have a 
clear legal path to strike down SB 206 and maintain its current model 
of collegiate athletics.  The Ninth Circuit follows a two-tiered approach 
when reviewing Dormant Commerce Clause challenges to legislation: 

 
When a state statute directly regulates or discriminates against 
interstate commerce, or when its effect is to favor in-state 
economic interests over out-of-state interests, we have generally 
struck down the statute without further inquiry. When, however, 
a statute has only indirect effects on interstate commerce and 
regulates evenhandedly, we have examined whether the State’s 
interest is legitimate and whether the burden on interstate 
commerce clearly exceeds the local benefits.110 

 
While SB 206’s purported purpose is to restore the rights of California 
student-athletes, this is the type of “narrow interest” that the District 
Court of Nevada believed to be outweighed by the greater benefit of 
allowing the NCAA to maintain uniform enforcement procedures to all 
its member institutions.  Although the Ninth Circuit is not bound by the 
court’s decision in Miller, given its validation of the NCAA’s principles 
of amateurism in O’Bannon, it is possible that it will adopt similar 
reasoning with respect to SB 206’s narrow purpose.  

 
106 Id. at 1484.   
107 Id.  
108 Id. at 1484–85. 
109 Id. at 1485. 
110 Rosenblatt v. City of Santa Monica, 940 F.3d 439, 444 (9th Cir. 2019) (quoting 

Brown-Foreman Distillers Corp. v. N.Y. State Liquor Auth., 476 U.S. 573, 579 
(1986)). 
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In a recent Commerce Clause case, the Fourth Circuit held that “the 
extraterritoriality principle is violated if the state law at issue 
‘regulate[s] the price of any out-of-state transaction, either by its 
express terms or by its inevitable effect.’”111   Using this language, the 
NCAA could argue that even if the terms of SB 206 do not expressly 
regulate out-of-state transactions between out-of-state schools and 
student-athletes for their athletic services, its inevitable effect is to force 
schools outside of California to permit their student-athletes to be 
compensated for their NILs or risk being put at a significant recruiting 
and competitive disadvantage.  When looking at state responses to SB 
206, it is clear that the California legislature has forced the hand of other 
state legislatures to pass their own Fair Pay to Play legislation.  More 
specifically, states whose economies benefit greatly from revenue 
generated from college sports tourism are among those that immediately 
reacted to SB 206 by crafting their own legislation.112  The bill’s 
practical and inevitable effect is to compel schools in other states to act 
in accordance with California law despite not being subject to the laws 
of the state of California. 

The NCAA could argue that not only does the bill place a burden on 
the NCAA’s ability to uniformly enforce its rules, it eviscerates this 
ability altogether.  At least twenty states have begun preparing their own 
Fair Pay to Play legislation.113  Thus, the NCAA will have to challenge 
these bills based on the same argument in every circuit containing a state 
that chooses to enact such legislation.  If it does not, all members will 
be subject to different state legislation regarding NIL compensation and 

 
111 Ass’n for Accessible Meds. v. Frosh, 887 F.3d 664, 670 (4th Cir. 2018) 

(emphasis added). 
112 See Karen E. Kennedy, 6 College Football Town Economies, NAT’L ASSET 

SERVICES (last visited April 12, 2020), https://www.nasassets.com/creic/articles/6-
college-football-town-economies; see also Elliot Davis, College Football 
Championship May Be an Economic Superbowl for Louisiana, US NEWS (Jan. 13, 
2020, 11:39 AM), https://www.usnews.com/news/best-states/articles/2020-01-
13/cfp-championship-impacts-host-states-economies. 

 South Carolina and North Carolina, two states known to have a large sports 
tourism economy as a result of their in-state schools’ prominence in NCAA football 
and men’s basketball have been among the states that immediately began drafting their 
own Fair Pay to Play Acts. Presumably, these states are not willing to risk their schools 
being put at a competitive and recruiting disadvantage if California institutions are 
allowed to use the prospect of NIL compensation as a recruiting tool. Andrew Shain, 
Gamecocks Score $199 Million for Midlands Economy, THE STATE (Jan. 1, 2015, 8:34 
PM), https://www.thestate.com/sports/college/university-of-south-carolina/usc-
football/article14338763.html.;  

113 Nancy Skinner & Scott Wilk, In California, we forced the NCAA’s hand on 
paying athletes. But more states must step up, USA TODAY (Jan. 16, 2020, 1:09 PM), 
https://www.usatoday.com/story/opinion/2020/01/15/ncaa-california-student-
athletes-pay-image-likeness-column/4456723002/.  
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all institutions will be suspended from NCAA competition.  Since the 
rules of judicial precedent do not bind circuit courts to the decisions of 
their peers, without Supreme Court or congressional action, it is 
possible that the NCAA will have to relive this legal battle in all thirteen 
circuits—and it may not win them all.  If even one circuit decides to 
uphold a Fair Pay to Play legislation, it will force the hand of the NCAA, 
Congress, or the Supreme Court.  

2. Anticipated Legal Defenses of the Bill 
 

Despite the NCAA’s strong case that SB 206 violates the Dormant 
Commerce Clause of the Constitution, the bill passed with a vote of 73-
0 and the government of California is expected to mount a stark defense 
to this highly controversial legislation.114  However, any defense of the 
bill will have to be made independent of the issues already addressed by 
the Ninth Circuit in O’Bannon.  More specifically, they will have to 
begin with the premise that the NCAA’s principles of amateurism, 
examined under a Rule of Reason analysis, are a legitimate 
procompetitive justification for the NCAA’s current restrictions on 
student-athlete compensation.  Therefore, attacking the NCAA’s rules 
based on its market restraints will require the State to convince the Ninth 
Circuit to overrule its decision in O’Bannon.  

As discussed, Senators Skinner and Bradford frame the NCAA’s 
current restriction on student-athlete compensation as a civil rights 
issue.115  Under this rationale, defenders of the bill may argue that the 
NCAA’s compensation restrictions not only constitute an unlawful 
restraint on trade but also result in a form of racial injustice—with the 
predominantly Caucasian controlled NCAA profiting off the labor of 
African American student-athletes.116  Proponents of this approach 
argue that African American student-athletes—particularly men’s 
basketball and football players—are relied on by their institutions to 
produce a profitable product that raises revenues for the institutions 
themselves.117  Often, this revenue is then used to fund “non-revenue 

 
114 See Skinner, supra note 61 (passing on the California Assembly floor with a 

vote of 73-0 and on the Senate floor with a vote of 39-0).  
115 More narrowly, some supporters of student-athlete compensation have framed 

the debate as an issue of racial injustice. Id.   
116 See NCAA, Demographics Database: Executive Summary 2018–19, (last 

visited April 12, 2020), http://www.ncaa.org/about/resources/research/ncaa-
demographics-database (reporting that eighty-five percent of athletic directors across 
all three divisions were Caucasian and eighty-five percent of head coaches in both 
men’s and women’s sports were also Caucasian in the NCAA for the 2018–19 year). 

117 Paul Steinbach, Academics Confront the Exploitation of African American 
Male Athletes, ATHLETIC BUS. (May 2010), https://www.athleticbusiness.com/ 
People/academics-confront-the-exploitation-of-african-american-male-athletes.html. 
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sports” such as equestrian, field hockey, swimming, and golf, all of 
which are primarily comprised of Caucasian student-athletes.118  In its 
defense of SB 206, the state of California may use Title VII of the Civil 
Rights Act to provide an alternative, non-economic justification for 
upholding the bill.119  

Additionally, the State could adopt the argument set forth by a group 
of student-athlete plaintiffs in Jenkins v. NCAA.120  The Jenkins 
plaintiffs claimed that the NCAA’s current rules constituted a form of 
wage restraint on the market.121  Since there is a market in which NCAA 
member schools compete to recruit student-athletes to their schools, by 
capping the price that schools can offer student-athletes at cost of 
attendance the NCAA is engaging in a form of illegal wage fixing.  SB 
206, therefore, could be construed as a legislative response to this 
improper wage-fixing. 

B. Even if California courts strike down SB 206, the NCAA 
should amend its bylaws to allow student-athletes to receive 
NIL compensation because of the undeniable benefits it would 
provide to female student-athletes.  
 
The NCAA may have an argument for invalidating SB 206 as a 

violation of the Dormant Commerce Clause.  Nonetheless, the NCAA 
should amend its bylaws to permit its student-athletes to receive 
compensation for their NILs because of the overwhelming benefits it 
will provide to one historically underrepresented group in its 
membership: female student-athletes.  

In January 2019, former University of California Los Angeles 
(“UCLA”) gymnast Katelyn Ohashi (“Ohashi”) became a global 
internet-sensation when a video of her floor routine from the Pac-12 
Championship went viral.122  The video was published by UCLA 

 
118 Donald H. Yee, College sports exploits unpaid black athletes. But they could 

force a change., WASH. POST (Jan. 8, 2016, 6:00 AM), 
https://www.washingtonpost.com/posteverything/wp/2016/01/08/college-sports-
exploits-unpaid-black-athletes-but-they-could-force-a-change/. 

119 See Tfife, Student Athlete Compensation is a Civil Rights and Racial Justice, 
Harv. Civ. Rights – Civ. Liberties L. Rev. (Nov. 1, 2019), 
https://harvardcrcl.org/student-athlete-compensation-is-a-civil-rights-and-racial-
justice-issue/. 

120 Jenkins v. NCAA, No. 14-md-2541 CW, 2016 U.S. Dist. LEXIS 103703, at 
*19 (N.D. Cal. Aug. 5, 2016) (denying NCAA’s motion for summary judgement). 

121 Second Amended Complaint at 3, Jenkins, 2016 U.S. Dist. LEXIS 103703. 
122 Phoebe Parke, The Story Behind Gymnast Katelyn Ohashi’s Viral Routine 

Might Make You Weep, GRAZIA (Jan. 15, 2019), https://graziadaily.co.uk/life/in-the-
news/gymnast-katelyn-ohashi-viral-routine/.  
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Athletics and has over 86 million views on YouTube.123  Experts 
estimate that the average owner of a YouTube video generates between 
$1000 and $2000 in revenue per one million views.124  Under these 
approximations, the video of Ohashi’s routine generated anywhere 
between $86,000 and $172,000.  But Ohashi did not receive one penny 
of that money because she was an NCAA student-athlete. 

When her routine went viral, Ohashi was a senior.  Her career in 
college athletics was largely over.  With only sixteen spots available on 
the Senior U.S.A. Gymnastics Team, Ohashi’s chances of competing 
again were slim.125  Her chance to generate revenue from her 
gymnastics abilities had presumably passed.  At least ninety-nine 
percent of female student-athletes end their careers at the collegiate 
level.126  This means that for the overwhelming majority of female 
student-athletes, their only opportunity to generate income based solely 
off their athletic abilities is at the college level.  

The NCAA only publishes the percentage of student-athletes 
pursuing professional careers for five sports: men’s and women’s 
basketball, football, baseball, and men’s ice hockey.127  Twenty-one 
percent of men’s basketball players take their careers to the professional 
level where they are paid for their athletic services, but only six percent 
of women’s basketball players do.128  This in large part is credited to the 
vast disparities in professional leagues and opportunities that exist 
between men and women’s sports.  The National Basketball Association 
(“NBA”) fields thirty teams comprised of 450 active roster players.129  
In comparison, the Women’s National Basketball Association 
(“WNBA”) has only 144 active roster players divided among twelve 
teams.130  United States Soccer only sanctions one professional league 

 
123 UCLA Athletics, Katelyn Ohashi - 10.0 Floor (1-12-19), YOUTUBE (Jan. 12, 

2019), https://www.youtube.com/watch?v=4ic7RNS4Dfo.  
124 Shawn Setaro, How Artists Make Money On YouTube, COMPLEX (Nov. 24, 

2017), https://www.complex.com/music/2017/11/how-artists-make-money-on-
youtube. 

125 USA Gymnastics, Women’s Artistic Gymnastics National Teams,  
https://usagym.org/pages/athletes/womenList.html (last updated Mar. 3, 2020). 

126 NCAA Research, Estimated Probability of Competing in Professional 
Athletics, NCAA, http://www.ncaa.org/about/resources/research/estimated-
probability-competing-professional-athletics (last updated Apr. 3, 2020) (noting that 
the NCAA only publishes figures about the percentage of women’s basketball players 
pursuing professional careers at the WNBA level or abroad). 

127 Id.  
128 Id.  
129 Kyle Terada, How many players are in the NBA?, YARDBARKER, (Aug. 14, 

2019), https://www.yardbarker.com/nba/articles/how_many_players_are_in_the_nba 
/s1_15524_29739902. 

130 Frequently Asked Questions: WNBA, WNBA, https://www.wnba.com/faq/ 
(last visited Apr. 13, 2020). 
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for women but is affiliated with four professional soccer leagues for 
men.131  Moreover, the National Pro Fastpitch (“NPF”) league boasts 
only five professional women’s softball teams in comparison to Major 
League Baseball’s thirty teams.132  Female student-athletes simply do 
not have the same opportunities to take their athletic careers to the 
professional level as male student-athletes do and their participation in 
NCAA athletics is to many, the end of their careers. 

The NCAA claims that SB 206 will disproportionately impact 
female student-athletes.133  Yet stories like Ohashi’s prove otherwise.  
The bill specifically exempts schools from any requirement to 
compensate their student-athletes for the use of their NIL and is targeted 
entirely at third-party endorsements.134  Critics have argued that under 
a deferred cash compensation model presented in the O’Bannon case or 
a true “Pay for Play” model under which athletes are treated like 
employees, Title IX may prove to be an unsurmountable barrier to 
implementation.135  However, under SB 206, schools would be under 
no obligation to ensure that male and female student-athletes were 
receiving the same opportunities because they would not be providing 
such opportunities.136  The bill is specifically tailored to allow only for 

 
131 Professional Leagues, U.S. SOCCER, https://www.ussoccer.com/ 

organization-members/professional-leagues. (last visited Mar. 7, 2020). 
132 Teams, NAT’L PRO FASTPITCH, https://profastpitch.com/rosters/. (last visited 

Mar. 7, 2020); MLB Team Contact Information, MLB, https://www.mlb.com/team. 
(last visited April 20, 2010).  

133 J. Brady McCollough, Women Respond to Pac-12 Assertion That New 
California Law Would Hurt Female Athletes, LOS ANGELES TIMES (Oct. 1, 2019, 7:08 
PM), https://www.latimes.com/sports/story/2019-10-01/college-athletics-reform-
ncaa-women-olympics. 

134 Allen Kim, California Just Passed a Law That Allows College Athletes to Get 
Paid, CNN (Sept. 30, 2019, 4:01 PM), https://www.cnn.com/ 
2019/09/30/sport/california-sb-206-ncaa-trnd/index.html. 

135 See Erin E. Buzuvis, Athletic Compensation for Women Too? Title IX 
Implications of Northwestern and O’Bannon, 41 J.C. & U.L. 297, 334 (2015); Nathan 
Boninger, Comment: Antitrust and the NCAA: Sexual Equality in College Athletics as 
a Procompetitive Justification for NCAA Compensation Restrictions, 65 UCLA L. 
REV. 754, 804 (2018) (arguing that if NCAA compensation restrictions are lifted, 
many schools will be unable to afford the cost of equivalently compensating both male 
and female student-athletes in order to comply with Title IX). 

136 If the NCAA does amend its bylaws to permit NIL pay, it will require 
institutions to create detailed rules and regulations concerning its’ member schools’ 
involvement in the procurement of third-party endorsements. One way NCAA and its 
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third-party endorsements and sponsorship deals independent of the 
student-athlete’s relationship with their institution.137 

Even so, critics argue that by allowing student-athletes to be 
compensated, men’s sports will cast an even greater shadow over 
women’s sports, with the vast majority of endorsement and sponsorship 
opportunities going to men.138  This concern was echoed by NCAA 
President Mark Emmert.139  However, this argument overlooks the 
untapped market that exists in the women’s sports industry.   

Women control seventy to eighty percent of consumer purchases 
and purchase over fifty percent of traditionally male products.140  In 
2019, the women’s activewear market was valued at $124.64 billion 
growing at a compound annual rate of around eight percent.141  This 
increasingly female-consumer driven market is developing 
synchronically with an increased interest in women’s sports.  The 2019 
Women’s World Cup Final featuring Team USA was watched by 1.12 
billion consumers.142  A 2018 study by Nielsen Sports found a thirty-
seven percent increase in women’s sports sponsorship deals between the 
years 2013 and 2017.143  The 2019 Division I Women’s Basketball 
Championship drew 5.6 million viewers,144 and the final match of the 
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2018 U.S. Open between Serena Williams and Naomi Osaka drew fifty 
percent more viewers than the men’s final.145  There is a market for 
women’s sports and allowing female student-athletes to receive 
compensation for the use of the NILs will allow third-parties to move 
into this largely untapped market while contributing to the growth of 
the women’s sports industry.  

Critics that argue that NIL compensation will be detrimental to 
female student-athletes assume that student-athletes can only benefit 
from large third-party endorsements.  However, NIL compensation is 
not limited to endorsements by large multinational corporations—it 
allows student-athletes to receive compensation for promoting local 
businesses, partnering with companies targeting a specific consumer or 
endorsing brands through their social media.  Female student-athletes 
may not be entering into endorsement contracts in the same size or 
capacity as football and men’s basketball student-athletes.  Similarly, 
not all men’s basketball and football players will be signing 
endorsement deals in the same size as the more notorious athletes in 
their sport.  Yet, while some of the more well-recognized female 
student-athletes may be targeted by global sports brands like Nike and 
Adidas, permitting NIL compensation presents an opportunity for the 
average female student-athlete to use her personal social media platform 
and name recognition within her community to generate profit using a 
contemporary model of capitalization: influencer marketing.146 

Influencer culture is a product of the rise of social media, 
technology, and consumerism.147  An “influencer” affects the buying 
habits of consumers by promoting and advertising certain products and 
brands on their personal social media platforms.148  Commonly used 
social media platforms include Instagram, Facebook, YouTube, and 
Twitter, with Instagram expected to be the most impactful platform in 
2020.149  In 2018, the influencer marketing industry was valued at an 
estimated $8 billion and is expected to rise to $15 million by the year 
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2022.150  For fiscal year 2020, marketing budgets for influencer content 
is expected to increase from thirty-nine percent to sixty-five percent.151  

A 2019 influencer study conducted by Klear separates influencers 
into four categories: Nano (500 to 5000 followers); Micro (5000 to 
30,000 followers); Power (30,000 to 500,000 followers); and Celebrity 
(500,000 followers or more).152  With the introduction of SB 206 and 
other NIL legislation, NCAA student-athletes with social media 
followings of any category will be targeted by companies that use 
influencers in their marketing strategies.  For example, Sabrina Ionescu 
(“Ionescu”) is one of 2020’s most well-recognized female student-
athletes.  In February 2020, Ionescu became the only NCAA basketball 
player—male or female—to record 2000 points, 1000 rebounds and 
1000 assists in a career.153  Ionescu, who was mentored by the late Kobe 
Bryant, currently has 240,000 followers on Instagram.  Under the Klear 
study, Ionescu would be considered a “power influencer” and based on 
her social media following, could be paid an estimated $775 by a 
company for a single Instagram video post endorsing its product.  
Unlike Katelyn Ohashi, Ionescu’s future in the WNBA is clear and the 
opportunities for her to generate revenue based off of her athletic 
performance will continue.  However, her teammates may not have 
those same opportunities, and NIL compensation can provide them with 
an opportunity to capitalize on their athletic abilities.  

In the wake of SB 206, marketing executives have recognized this 
potential new marketing resource.154  Expressing excitement about 
potential future partnerships with student-athletes, executives intend to 
target student-athletes with at least 10,000 followers on Instagram and 
YouTube.155  Many of Ionescu’s Oregon teammates meet this follower 
threshold and based on the estimates from the Klear study, could receive 
up to $114 for a video post on Instagram or $908 for a YouTube video 
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post.156  So, while Ionescu may be on the shortlist for a brand name 
sponsorship deal within the next year, SB 206 allows her teammates to 
enter into smaller, regional endorsement deals and generate some 
income before the end of their athletic careers.  Marketing firms 
recognize that some of their clients may not be seeking partnerships 
with student-athletes whose influence is nationwide.157  Based on their 
product, these clients may prefer to target a specific local audience with 
a particular interest.158  Student-athletes are regarded as leaders at their 
schools, and it is not uncommon for them to gain a sizeable community 
and campus following.159  These student-athletes—who may not be 
expected to be the next big sports stars—are the perfect target partner 
for companies seeking to promote their product to regional or local 
consumers.160  

The benefits of NIL compensation for female student-athletes is 
multidimensional.  Beyond the obvious benefits of product promotion 
in exchange for compensation, allowing student-athletes to enter into 
third-party endorsement deals may also contribute to the growth of the 
women’s sports industry.  By allowing college-aged female athletes to 
enter into revenue generating endorsements, the companies they work 
with will simultaneously be promoting women’s sports by exposing 
female athletes to consumers in volumes they have never been able to 
before.  The more publicity female athletes receive, the more they can 
promote women’s sports and influence younger generations of athletes 
to take their athletic pursuits to the college and professional levels.  

While professional female sports leagues are relatively young, 
analysts have recognized that the longer that women’s professional 
sports are around, the more money they generate.161  Currently, 
professional female athletes are effectuating change in the industry by 
challenging the disparities of the rights afforded to male athletes and 
female athletes.162  In March 2019, the U.S. Women’s National Soccer 
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Team initiated an equal pay lawsuit challenging their consistently lower 
pay in comparison to the U.S. Men’s National Team, despite being 
significantly more successful than the men’s team.163  Nine months 
later, the Women’s National Basketball Association (“WNBA”) and the 
WNBA Players Association reached a Collective Bargaining 
Agreement that provided for major improvements to players’ salaries 
and benefits.164  

These structural changes to the rights of professional female athletes 
is occurring simultaneously with a global increase in interest for 
women’s sports.  This interest can only be expected to grow if more and 
more female student-athletes enter into endorsement deals with third 
parties, exposing them to consumers before their athletic careers come 
to a close.  While professional female athletes are leading the charge to 
improve the quality of the women’s sports industry as a whole, the 
NCAA can contribute to the success of their efforts by permitting 
student-athletes to receive NIL compensation.  

IV. CONCLUSION 
 

With the passage of SB 206, California has forced the hand of the 
NCAA.  The current model of collegiate athletics is unlikely to survive 
this wave of Fair Pay to Play legislation.  The question for the NCAA 
is no longer how to prevent student-athletes from getting paid—the 
question is how to permit payment and still survive as the regulatory 
institution we know it as today. 
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