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I. INTRODUCTION 

The restitution of Nazi-looted artwork has become a prevalent topic 
in both the news and media, largely due to movies such as The 
Monuments Men1 and Woman in Gold.2  Behind the scenes, however, 
are real lives, real stories, and oftentimes desperate attempts to reclaim 
lost artwork.  The Nazi era saw a systematic takeover of the property 
and rights of all Jewish individuals and families as the crimes that took 
place over twelve years stretched beyond violence, persecution, and 
ostracism.  Since 1945, the United States has made substantial efforts to 
rectify the actions taken by the Nazis,3 but the country is limited in what 
it can do because of the narrow definitions imposed by current 
restitution laws.4 

Over the past forty years, there has been a tremendous amount of 
litigation attempting to recover art stolen by the Nazis.  Some of these 
claims have centered around choice of law provisions (when foreign 
descendants claim superior title to work that is presently in the United 
States)5 and statute of limitations issues.6  However, the majority of 
cases involve issues of duress.7  Many individuals and families were 
physically forced to sell their artworks to Nazi officials, had their 
property physically seized, or even liquidated their assets in order to be 
in a financial situation where they could flee their home countries.8  
While the first two situations may satisfy the element of a wrongful 
threat under current restitution laws, the third does not fall under the 

 
1 The Monuments Men (2014), IMDB, https://www.imdb.com/title/tt2177771/ 

(last visited July 15, 2021) (“The Monuments Men is an action drama focusing on an 
unlikely World War II platoon, tasked by FDR with going into Germany to rescue 
artistic masterpieces from Nazi thieves and returning them to their rightful owners.”). 

2 Woman in Gold (2015), IMDB, https://www.imdb.com/title/tt2404425 
/?ref_=nv_sr_srsg_0 (last visited July 15, 2021) (“Maria Altmann (Dame Helen 
Mirren) sought to regain a world-famous painting of her aunt plundered by the Nazis 
during World War II. She did so not just to regain what was rightfully hers, but also 
to obtain some measure of justice for the death, destruction, and massive art theft 
perpetrated by the Nazis.”). 

3 Id. 
4 See discussion infra Section II.B. 
5 See Vineberg v. Bissonnette, 548 F.3d 50 (1st Cir. 2008); see also Gowen v. 

Helly Nahmad Gallery, Inc., 77 N.Y.S.3d 605 (N.Y. Sup. Ct. 2018). 
6 Holocaust Expropriated Art Recovery Act of 2016, Pub. L. No. 114-308, § 2(6), 

130 Stat. 1524, 1525 (2016); Jillian E. Meaney, From Platitudes to the Passage of the 
HEAR Act: How Procedural Obstacles in U.S. Courts Have Prevented the Restitution 
of Nazi-Expropriated Art and Congress's Efforts to Provide a Resolution, 28 U. FLA. 
J.L. & PUB. POL'Y 371, 373 (2017). 

7 See discussion infra Section II.C. 
8 See discussion infra Section II.C. 
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traditional definition of “duress,” barring many plaintiffs from 
recovering.9   

Currently, the Holocaust Expropriated Art Recovery Act of 2016 
governs the statute of limitations for Nazi-looted artwork restitution 
claims in the United States.10  This Act creates a uniform standard that 
individuals, estates, and businesses can adhere to while also giving 
claimants a fair opportunity to litigate their claims.  A prior version of 
the Act included a definition for the term “unlawfully lost” that would 
have allowed plaintiffs to successfully litigate a wider range of claims.11  
However, neither “duress” nor “forced sale” are defined in the final 
enacted version of this Act,12 thus leaving each state to determine 
whether the facts of a case present elements of a forced sale.13   

During the Nazi takeover, the duress that families felt was different 
from anything seen in standard business contracts and is deserving of a 
different standard.  Therefore, just as the Holocaust Expropriated Art 
Recovery Act of 2016 set a uniform statute of limitations for Nazi-
looted art recovery claims,14 duress should also be governed by a 
different, uniform, and national standard.  Through this article’s 
analysis of the current state of Holocaust restitution laws in the United 
States, it will become evident that state laws are not allowing worthy 
plaintiffs to recover.  An amendment that adds a definition of 
“unlawfully lost” to the Holocaust Expropriated Art Recovery Act of 
2016 would allow the Act to encompass claims that would otherwise be 
dismissed under current state laws. 

II. NAZI TAKEOVER AND RESTITUTION LAWS  
 

Beginning in 1933, communities in Germany began prohibiting the 
Jewish population from certain activities and employment 
opportunities.15  These local actions prompted the passing of the 
Nuremberg Laws of 1935, which limited the rights of any individual 
defined as Jewish.16  Following this official ostracization, the Nazis 
steadily and violently looted Jewish artwork to increase war funds.17   

 
9 See discussion infra Section II.C.i. 
10 Holocaust Expropriated Art Recovery Act of 2016 § 5. 
11 See discussion infra Section III.C. 
12 See generally Holocaust Expropriated Art Recovery Act of 2016. 
13 See id.  
14 See id. 
15 Greg Bradsher, The Nuremberg Laws: Archives Receives Original Nazi 

Documents That “Legalized” Persecution of Jews, PROLOGUE MAG., Winter 2010. 
16 Id. 
17 Sophie Gilbert, THE PERSISTENT CRIME OF NAZI-LOOTED ART, THE 

ATLANTIC (Mar. 11, 2018), https://www.theatlantic.com/entertainment/archive/2018 
/03/cornelius-gurlitt-nazi-looted-art/554936/. 
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It did not take long for the world to recognize the desperate need for 
restitution laws, but many steps were taken to get their present-day state.  
Just ten years after the Nuremberg Laws were enacted, the United 
States, along with the other Allied Powers, implemented—albeit 
unsuccessfully—policies to return stolen artworks to their true 
owners.18  Countries around the world then worked together to form the 
Washington Conference Principles, which promoted international 
efficiency by sharing information related to stolen artworks.19  To 
effectuate these principles, the United States passed the Holocaust 
Victims Redress Act.20  In addition, in 2000 the United States attended 
the International Forum on Holocaust-Era Looted Cultural Assets and 
in 2009 attended the Prague Holocaust Era Assets Conference, both 
held to reaffirm the Washington Conference Principles.21  It was not 
until 2016, however, with the passing of the Holocaust Expropriated Art 
Recovery Act, that the United States truly began allowing plaintiffs to 
effectively bring restitution claims.22  

A. Nazi-Era Germany  

1. The Beginning of the Nazi Takeover 

While official persecution laws were not enacted until 1935,23 the 
Nazis had begun persecuting and alienating German Jews much 
earlier.24  In 1933, Jews were denied the right to hold public office; 
prohibited from certain types of employment; excluded from activities 
including farming, stock exchanges, and stock brokerage; and 
immigrants were denaturalized.25  Signs were posted reading, “Jews Not 

 
18 J. Christian Kennedy, The Role of the United States Government in Art 

Restitution, U.S. DEP’T OF STATE (Apr. 23, 2007), https://2001-
2009.state.gov/p/eur/rls/rm/83392.htm. 

19 Id. 
20 Holocaust Victims Redress Act, Pub. L. No. 105–158 § 101(b)(1), 112 Stat. 15, 

16 (1998). 
21 Vilnius Forum Declaration, COMM’N FOR LOOTED ART EUR., 

https://www.lootedartcommission.com/vilnius-forum (last visited August 15, 2021); 
Prague Holocaust Era Assets Conference: Terezin Declaration, U.S. DEP’T OF STATE 
(June 30, 2009), https://2009-2017.state.gov/p/eur/rls/or/126162.htm. 

22 Holocaust Expropriated Art Recovery Act of 2016, Pub. L. No. 114-308, § 2, 
130 Stat. 1524, 1525 (2016). 

23 Greg Bradsher, The Nuremberg Laws: Archives Receives Original Nazi 
Documents That “Legalized” Persecution of Jews, PROLOGUE MAG., Winter 2010.  

24 Id. 
25 Id. 
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Welcome,”26 and Jewish businesses were boycotted.27  However, many 
Aryan Jews did not believe that this ostracization was official enough, 
as it was only the local population that was taking action, not the 
government.28  

2. Nuremberg Laws of September 1935 

Thus, in 1935, the first formal persecution laws were passed,29 and 
the future of Germany was forever changed.30  The Nazis held their 
annual rally in Nuremberg, Germany, and Hitler enacted two laws that 
targeted Jews, increasing the Nazis’ systematic takeover of Germany.31  
The first was the Reich Citizenship Law of September 15, 1935.32  Its 
purpose was to limit citizenship and political rights based on the amount 
of Aryanism in one’s blood,33 which effectively stripped Jews of their 
civil rights and citizenship.34  To enforce this, “anyone who had three 
or four Jewish grandparents” was defined as Jewish and subject to 
persecution.35  Secondly, Hitler enacted the Law for the Protection of 
German Blood and German Honor, which made it illegal for Aryans 
and non-Aryans to marry.36  The effect of these laws “did as much 
damage to Jewish life as [did] Nazi violence” because it systematically 
removed Jews from public life and normalized their persecution.37   

 
26 Richard D. Heideman, Legalizing Hate: The Significance of the Nuremberg 

Laws and the Post-War Nuremberg Trials, 39 LOY. L.A. INT'L & COMP. L. REV. 5, 7 
(2017) (quoting Nuremberg Race Laws Imposed, HISTORY (Nov. 5, 2009), 
https://www.history.com/this-day-in-history/nuremberg-race-laws-imposed). 

27 Id. 
28 Id. 
29 Bradsher, supra note 15. 
30 Id. 
31 The Nuremberg Race Laws, U.S. HOLOCAUST MEM’L MUSEUM (July 2, 2021), 

https://encyclopedia.ushmm.org/content/en/article/the-nuremberg-race-laws. 
32 Zahava Moerdler, Racializing Antisemitism: The Development of Racist 

Antisemitism and Its Current Manifestations, 40 FORDHAM INT'L L.J. 1281, 1289 
(2017). 

33 Id. 
34 Cassirer v. Thyssen-Bornemisza Collection Found., 737 F.3d 613, 615 (9th Cir. 

2013). 
35 The Nuremberg Race Laws, supra note 31. 
36 Moerdler, supra note 32, at 1290.  
37 Heideman, supra note 26, at 15. 
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3. The Looting and Plundering Begins 

A by-product of the Nazis’ rise to power was the looting and 
plundering of artwork throughout Europe.38  The Nazis asserted their 
influence and dominance over Jewish families by looting artwork as a 
form of war currency.39  This was done not only to gain the monetary 
value of the artwork to help fund war efforts but also to promote the 
Aryan race by destroying any semblance of a minority race.40  The 
looting “took various forms, including outright plunder, coerced 
transfers, and other sham sales.”41  While at times the Nazis committed 
a forceful and physical seizure of artwork, there were also instances of 
much more subtle duress.  This indirect coercion led families to believe 
their choice was either to lose everything and be killed or give up 
everything to try to survive.42  As a result, many families sold their 
artwork and liquidated their assets in order to escape the Third Reich 
and flee Europe.43  

Due to the number of forced sales and transfers during this era, the 
Nazi seizure of artwork was appropriately called the “greatest theft in 
history.”44  The total value of art stolen amounted to $2.5 billion, an 
equivalent of $32 billion today.45  While many of the stolen artworks 

 
38 Benjamin E. Pollock, Out of the Night and Fog: Permitting Litigation to Prompt 

an International Resolution to Nazi-Looted Art Claims, 43 HOUS. L. REV. 193, 195 
(2006). 

39 Id. at 196 (quoting David Wissbroecker, Six Klimts, a Picasso, & a Schiele: 
Recent Litigation Attempts to Recover Nazi Stolen Art, 14 DEPAUL-LCA J.  ART & 
ENT. L. & POL'Y 39, 40-41 (2004)). 

40 As part of this promotion, museums in Munich displayed modern art in a 
defamatory show called Entartete Kunst (“degenerate art”) to demonstrate the genetic 
inferiority of non-Aryan Jews. See Degenerate Art, MUSEUM OF MOD. ART, 
https://www.moma.org/calendar/exhibitions/3868 (last visited July 18, 2021); see also 
Katharine N. Skinner, Restituting Nazi-Looted Art: Domestic, Legislative, and 
Binding Intervention to Balance the Interests of Victims and Museums, 15 VAND. J. 
ENT. & TECH. L. 673, 674-75 (2013). 

41 Mark I. Labaton, Restoring Lost Legacies Absent Statute of Limitations 
Defenses, the United States Is A Favorable Venue for Nazi-Looted Art Claims, Even 
When the Art Is Located Abroad, 41:4 L.A. LAW. 34, 34  (2018). 

42 See, e.g., Bakalar v. Vavra, 619 F.3d 136, 149 (2d Cir. 2010); Museum of Fine 
Arts, Bos. v. Seger-Thomschitz, 623 F.3d 1 (1st Cir. 2010). 

43 See Jennifer Anglim Kreder, Fighting Corruption of the Historical Record: 
Nazi-Looted Art Litigation, 61 U. KAN. L. REV. 75, 76 (2012); see also Labaton, supra 
note 41. 

44 Michael J. Bazyler, Litigating the Holocaust, 33 U. RICH. L. REV. 601, 602 
(1999); Ambassador Stuart E.  Eizenstat, International Advocate for Peace Award 
Acceptance Speech, 12 CARDOZO J. CONFLICT RESOL. 143, 150 (2010). 

45 Michael J. Bazyler, Nuremberg in America: Litigating the Holocaust in United 
States Courts, 34 U. RICH. L. REV. 1, 161 (2000) (in 2000, the equivalent of $2.5 
billion was $20.5 billion. Between 2000 and 2021, the dollar inflated an average of 
2.20% per year, increasing the purchasing power of the dollar in 2021 to 1.58 times 
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have been returned to their rightful owners, others remain in the hands 
of good-faith purchasers, unaware of their true origins.46 

B. The Formation of Restitution Laws  

1. A Slow Start: The Reparations, Deliveries, and Restitution 
Division of the U.S. Forces  

At the end of World War II, the United States slowly began taking 
action to reverse the effects of the looting by creating the Reparations, 
Deliveries, and Restitution Division (“RDR”) of the United States 
Forces.47  The RDR formulated policies to implement international 
agreements and coordinated efforts at storage facilities to collect the 
displaced pieces of art and valuables.48  Once a piece was returned to its 
country of origin, the RDR then expected each country to create 
procedures to return the piece to its original owner.49  However, 
understaffed agencies, particularly within Germany and Austria, were 
overwhelmed with the number of assets sent to their collection points, 
which resulted in a disorganized and chaotic system.50  Within just a 
few years, three million pieces had been returned to their original 
countries.51  Despite this seeming success and hope for the future of 
restitution laws, the United States ceased its participation in the RDR 
because the system underlying the success could not keep up with the 
overwhelming need for the program.52  

 
what it was in 2000). Ian Webster, Value of $1 from 2000 to 2021, CPI INFLATION 
CALCULATOR (July 27, 2021), https://www.in2013dollars.com/us/inflation/2000? 
amount=1. 

46 Kelly Davis, The New Face of Provenance Research, GETTY (Feb. 27, 2018), 
https://blogs.getty.edu/iris/the-new-face-of-provenance-research/. 

47 United States v. Portrait of Wally, 663 F. Supp. 2d 232, 239 (S.D.N.Y. 2009). 
48 The Monuments Men: Leslie Walter Jefferson (1891-1984), MONUMENTS MEN 

FOUND. FOR PRES. ART, https://www.monumentsmenfoundation.org/jefferson-col-
leslie-w (last visited July 18, 2021). 

49 PLUNDER AND RESTITUTION: Findings and Recommendations of the 
Presidential Advisory Commission on Holocaust Assets in the United States and Staff 
Report (Dec. 2000), https://govinfo.library.unt.edu/pcha/PlunderRestitution.html/ 
html/Findings_RestitutionEur.html. 

50 Id.  
51 Von Saher v. Norton Simon Museum of Art at Pasadena, 592 F.3d 954, 963 

(9th Cir. 2010). 
52 Id. 
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2. The First Step: Washington Conference Principles on Nazi 
Confiscated Art 

After the cessation of the RDR’s restitution efforts, post-Nazi-era 
restitution laws in the United States remained relatively untouched until 
approximately 1998, when these claims were addressed at the 
Washington Conference.53  At this conference, the United States State 
Department assembled the governments of forty-four nations to “share 
information and discuss solutions to the continuing problem of restoring 
lost property to the victims of the Holocaust and their heirs.”54  As a 
result of this conference, the attending representatives unanimously 
agreed to the Washington Conference Principles on Nazi-Confiscated 
Art.55  These principles detailed eleven steps that would “assist in 
resolving issues related to Nazi-confiscated art.”56  To meet this goal, 
nations were encouraged to facilitate the identification and return of 
Nazi-expropriated art.57  As a result, many museums created guidelines 
and procedures that outlined how to address claims related to the Nazi 
era.58  These institutions took a more proactive role in researching and 
publishing the provenance of pieces in their collections and helped 
create additional international databases to record relevant 
information.59 

These principles, however, were merely a legally non-binding 
executive agreement between forty-four countries.60  Therefore, while 

 
53 Mikka Gee Conway, Dormant Foreign Affairs Preemption and Von Saher v. 

Norton Simon Museum: Complicating the "Just and Fair Solution" to Holocaust-Era 
Art Claims, 28 MINN J.L. & INEQ. 373, 385 (2010). 

54 Id.  
55 Simon J. Frankel & Sari Sharoni, Navigating the Ambiguities and Uncertainties 

of the Holocaust Expropriated Art Recovery Act of 2016, 42 COLUM. J.L. & ARTS 157, 
160 (2019). 

56 Washington Conference Principles on Nazi-Confiscated Art, U. S. DEP’T OF 
STATE (Dec. 3, 1998), https://www.state.gov/washington-conference-principles-on-
nazi-confiscated-art/. 

57 Davis, supra note 46. 
58 See Alyssa Bickford, Nazi-Looted Art: Preserving a Legacy, 49 CASE 

WESTERN RES. J. INT'L L. 115–20, 120 (2017) (noting that if a museum is a member 
of the American Alliance of Museums, it is bound by the guidelines adopted by the 
Alliance with respect to Nazi-confiscated art). 

59 Conway, supra note 53, at 385–86; see also Research Databases, CLAIMS 
CONFERENCE/WJRO: LOOTED ART & CULTURAL PROP. INITIATIVE, 
http://art.claimscon.org/home-new/resources/overview-of-worldwide-looted-art-and-
provenance-research-databases/ (last visited July 18, 2021) (listing provenance 
research databases around the world). 

60 Washington Conference Principles on Nazi-Confiscated Art, supra note 56. In 
addition, while European museums have been known to be more receptive to Nazi-era 
restitution claims, the Washington Principles seem to have “‘faded out of the minds 
of at least some American museums[.]’” Catherine Hickley, What Constitutes Art 
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the principles were intended to give these nations the momentum to 
enact stricter restitution laws,61 they did not provide claimants with the 
support they needed to sufficiently file and litigate restitution claims.   

3. A Hollow Law: The Holocaust Victims Redress Act   

In response to the Washington Conference, the United States passed 
the Holocaust Victims Redress Act (“HVRA”) in 1998, which was the 
first federal statute that would “provide a measure of justice to survivors 
of the Holocaust.”62  This Act authorized the President to appropriate 
funds for two purposes: (1) for research and translation services to assist 
in restitution efforts, and (2) for donations to charitable organizations 
that assist survivors of the Holocaust.63  Despite this step forward, the 
Supreme Court later held that the Act did not provide claimants with a 
private right of action because such a right would not align with the 
purpose of the statute.64  Rather, instead of providing individual 
claimants access to the court system, the Court held that the intent of 
the HVRA was to encourage governments to publish information and 
enact laws that protected Holocaust survivors’ property rights.65  

4. More Empty Promises: The Vilnius Forum Declaration  

The next iteration of international cooperation was the International 
Forum on Holocaust-Era Looted Cultural Assets, hosted in Vilnius, 
Lithuania, in 2000 as a follow-up to the Washington Conference.66  This 
meeting was intended to signify the international community’s 
continued commitment to rectifying the injustices that took place during 

 
Sales Under Duress? A Dispute Reignites the Question, N.Y. TIMES (Aug. 17, 2021), 
https://www.nytimes.com/2021/08/17/arts/design/duress-bellotto-painting.html 
(quoting Robert M. Edsel, chairman of the Monuments Men Foundation).  

61 Id. 
62 Holocaust Victims Redress Act, Pub. L. No. 105–158 § 101(b)(1), 112 Stat. 15, 

16 (1998). 
63 Holocaust Victims Redress Act § 103(b); see Jillian E. Meaney, From 

Platitudes to the Passage of the HEAR Act: How Procedural Obstacles in U.S. Courts 
Have Prevented the Restitution of Nazi-Expropriated Art and Congress's Efforts to 
Provide a Resolution, 28 UNIV. FLA. J.L. & PUB. POL'Y 371, 376 (2017). 

64 Orkin v. Taylor, 487 F.3d 734, 736 (9th Cir. 2007), cert. denied, 552 U.S. 990 
(2007) (applying a four-factor test from Cort v. Ash, 422 U.S. 66, 78 (1975) to 
determine whether a private remedy is implicit in a statute, which has since been 
overruled by Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11, 15–16 
(1979)). 

65 Id. (denying certiorari because the Court of Appeals had held that the HVRA 
did not create a private right of action).  

66 Vilnius Forum Declaration, COMM’N FOR LOOTED ART EUR., 
https://www.lootedartcommission.com/vilnius-forum (last visited July 18, 2021). 
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the Holocaust.67  The thirty-eight governments present agreed to the 
Vilnius Forum Declaration, which stated in part that “it encourage[d] 
all participating States to take all reasonable measures to implement the 
Washington Conference Principles on Nazi-Confiscated Art.”68  
However, similar to the Washington Conference Principles, this 
Declaration was not legally binding; it did not attempt to make changes 
to existing law, take any definitive legal action, nor provide an 
enforcement mechanism for these principles.69  Rather, it merely 
reaffirmed the principles already in place, which had already proven to 
be an ineffective legal remedy.70 

5. The Final Non-Binding Step: the Prague Holocaust Era 
Assets Conference and the Terezin Declaration  

Roughly ten years after the Washington Conference, forty-seven 
countries (many of which had participated in the Washington 
Conference)71 met in Prague at the 2009 Holocaust Era Assets 
Conference.72  The main goals of this conference were to assess the 
progress made since the Washington Conference and review current 
practices of provenance research.73  After the conference, the attending 
nations produced the Terezin Declaration,74 which emphasized that the 
United States would ensure that claims for Nazi-era looted art would be 
heard on the merits of each case—not dismissed based on legal 
technicalities.75  

While this Declaration was another non-binding executive 
agreement, 76 it also proposed something that the previous agreements 

 
67 Bert Demarsin, Let's Not Talk About Terezín: Restitution of Nazi Era Looted 

Art and the Tenuousness of Public International Law, 37 BROOK. J. INT'L L. 117, 142–
43 (2011). 

68 Vilnius Forum Declaration, supra note 66. 
69 Jason Barnes, Holocaust Expropriated Art Recovery (HEAR) Act of 2016: A 

Federal Reform to State Statutes of Limitations for Art Restitution Claims, 56 COLUM. 
J. TRANSNAT'L L. 593, 602 (2018). 

70 Id. 
71 Von Saher v. Norton Simon Museum of Art at Pasadena, 862 F. Supp. 2d 1044, 

1052 (C.D. Cal.  2012), rev'd on other grounds, 754 F.3d 712 (9th Cir. 2014). 
72 Prague Holocaust Era Assets Conference: Terezin Declaration, U.S. DEP’T OF 

STATE (June 30, 2009), https://2009-2017.state.gov/p/eur/rls/or/126162.htm.  
73 HOLOCAUST ERA ASSETS: CONFERENCE PROCEEDINGS 13 (Jiri Schneider et al. 

eds., 2009), http://www.commartrecovery.org/docs/PragueConference 
Proceedings.pdf. 

74 Prague Holocaust Conference: Terezin Declaration, supra note 72.   
75 HOLOCAUST ERA ASSETS: CONFERENCE PROCEEDINGS, supra note 73, at 23; 

see also Stephen K. Urice, Elizabeth Taylor's Van Gogh: An Alternative Route to 
Restitution of Holocaust Art?, 22 DEPAUL J. ART, TECH. & INTELL. PROP. L. 1, 35–36 
(2011). 

76 Von Saher, 862 F. Supp. 2d at 1052. 
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had failed to do: the nations acknowledged that, during Nazi control of 
Europe, what may have appeared to be a legal sale of property was often 
the product of duress.77  The participating nations agreed to make every 
effort “to rectify the consequences of wrongful property seizures, such 
as confiscations, forced sales[,] and sales under duress.”78  By 
acknowledging that transfers and forced sales were the product of a type 
of economic duress that had never been encountered, the participating 
nations recognized the wide array of claims that were worthy of being 
heard. 

6. Holocaust Expropriated Art Recovery Act of 2016  

In 2016, the Obama administration finally changed the landscape of 
restitution law with the passage of the Holocaust Expropriated Art 
Recovery Act of 2016 (“HEAR Act”).79  This legislation was designed 
to encourage “the return of Nazi-stolen and looted artwork to Holocaust 
victims, heirs, and survivors.”80  The HEAR Act reaffirmed the 
principles from the Washington Conference, the HVRA, and the 
Terezin Declaration in order “to ensure that claims to Nazi-confiscated 
art are adjudicated in accordance with United States policy.”81  To 
effectuate this goal, the HEAR Act extended the statute of limitations 
for restitution claims82 and gave claimants “[six] years after the actual 
discovery by the claimant or the agent of the claimant of the identity 
and location of the artwork or other property and a possessory interest 
of the claimant in the artwork or other property.”83   

Prior to the HEAR Act, demand-and-refuse law governed the statute 
of limitations for these claims, which gave true owners and claimants 
three years from the time at which they demanded the return of the 
goods and the good faith purchaser refused that demand to bring their 

 
77 Prague Holocaust Era Assets Conference: Terezin Declaration, supra note 72. 
78 Id.; see Catherine Hickley, What Constitutes Art Sales Under Duress? A 

Dispute Reignites the Question, N.Y. TIMES (Aug. 17, 2021), 
https://www.nytimes.com/2021/08/17/arts/design/duress-bellotto-painting.html 
(“[T]he Terezin Declaration, an international agreement approved by the United States 
and 46 other nations, specified that the need to find ‘just and fair’ solutions to looted 
art in museum collections extended to works that had been sold under duress.”). 

79 See Holocaust Expropriated Art Recovery Act of 2016, Pub. L. No. 114-308, 
130 Stat. 1524 (2016); Max Kutner, Obama Signs New Law To Help Recover Nazi-
Looted Art, NEWSWEEK (Dec. 21, 2016, 3:31 PM), https://www.newsweek.com/ 
obama-hear-act-law-holocaust-534793. 

80 Zuckerman v. Metro. Museum of Art, 928 F.3d 186, 195 (2d Cir. 2019).  
81 Holocaust Expropriated Art Recovery Act § 2(7).  
82 See Philipp v. Fed. Republic of Ger., 894 F.3d 406, 412 (D.C. Cir. 2018). 
83 Holocaust Expropriated Art Recovery Act § 5(a). 
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claim.84  The new six-year statute of limitation under the HEAR Act not 
only gave claimants more flexibility in bringing their claims, but the 
law also applied “[n]otwithstanding any other provision of Federal or 
State law.”  This preempted state statutes of limitations and created a 
nationwide standard.85  

C. Discrepancy in Outcomes of Restitution Laws  

Existing state restitution laws have played a role in a multitude of 
litigation over the years.  Through looking into the relevant precedent, 
however, it becomes abundantly clear that not only have these laws 
produced inconsistent outcomes, but also that worthy claims have been 
tossed aside on mere technicalities.86  

1. Economic Duress: Zuckerman v. Metropolitan Museum of 
Art  

One of the most recent examples of restitution litigation is a case 
involving the Metropolitan Museum in New York.87  Zuckerman v. 
Metropolitan Museum of Art surrounded a hotly contested debate over 
the ownership of The Actor, a famous painting by Pablo Picasso.88  In 
the 1930s, Paul and Alice Leffman owned many impressive assets in 
Germany, including the “masterpiece” at issue.89  After facing pressure 
to flee Germany, the Leffmans sold their businesses in order to have 
enough money to flee to Switzerland and eventually settle in Italy.90  
Later, however, Paul and Alice were once again forced to sell more of 
their assets in order “to escape Hitler’s growing influence” in Italy and 
sold The Actor to fund their flee.91  After being passed among various 

 
84 Reif v. Nagy, 80 N.Y.S.3d 629, 632-33 (N.Y. Sup. Ct. 2018), aff'd, 106 

N.Y.S.3d 5 (N.Y. App. Div. 2019).  
85 Holocaust Expropriated Art Recovery Act § 5(a); see also Frankel, supra note 

55, at 184; Zuckerman, 928 F.3d at 195.  
86 See generally Zuckerman, 928 F.3d 186; Reif, 80 N.Y.S.3d 629; Vineberg v. 

Bissonnette, 548 F.3d 50 (1st Cir. 2008). 
87 Zuckerman, 928 F.3d at 186. 
88 See generally John Silk, New York Museum Wins Case to Keep Picasso Sold 

During Nazi-Era, DW (June 27, 2019), https://www.dw.com/en/new-york-museum-
wins-case-to-keep-picasso-sold-during-nazi-era/a-49369426; see generally Sarah 
Cascone, Metropolitan Museum of Art Sued for $100 Million Picasso Sold by 
Collector Fleeing the Nazis, ARTNET NEWS (Oct. 3, 2016), https://news.artnet.com/ 
art-world/met-museum-picasso-nazi-restitution-lawsuit-680564. 

89 Zuckerman, 928 F.3d at 189.  
90 Id. at 190-91.   
91 Id. at 189-90. 
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owners, The Actor was donated to the Metropolitan Museum in 1952, 
where it has remained ever since.92   

In 2010, Laurel Zuckerman, the great-grandniece of the Leffmans, 
brought suit against the Metropolitan Museum and claimed that The 
Actor had been sold under duress.93  When the museum refused to return 
the piece, the Leffmans’ estate challenged the museum’s title to the 
painting.94  Ultimately, applying New York law, the district court 
granted the museum’s motion to dismiss.95   

In New York, duress and economic duress96 carry a heavy burden 
for a plaintiff to prove because one party in a contract often has an 
economic advantage over the other, and thus a party’s ability to disavow 
his obligations is reserved for extreme circumstances.97  In particular, 
New York courts have consistently held that “the press of financial 
circumstances, not caused by the defendant, will not be deemed 
duress.”98  In the Leffmans’ case, the pressure they felt to sell The Actor 
came from the general circumstances of Nazi power in Italy, not from 
the counterparties to the transaction, nor from the Metropolitan 
Museum.99  Further, the court found that Zuckerman failed to 
adequately allege that the Leffmans did not sell the painting of their own 
free will because there was evidence that Paul and Alice had been 
contemplating a sale for several years.100  On appeal, the Second Circuit 
affirmed the district court’s opinion.101  

This was an unfortunate fate for The Actor.  The District Court did 
not deny that the Leffmans felt pressure to liquidate and flee, going so 

 
92 Id. at 192. 
93 Id. 
94 Zuckerman v. Metro. Museum of Art, 307 F. Supp. 3d 304 (S.D.N.Y. 2018), 

aff’d, 928 F.3d 186 (2d Cir. 2019). 
95 Id. at 308. 
96 To void a contract based on economic duress, one must show that the agreement 

was procured “by means of (1) a wrongful threat that (2) precluded the exercise of its 
free will.” Interpharm, Inc. v. Wells Fargo Bank, Nat. Ass'n, 655 F.3d 136, 142 (2d 
Cir. 2011).   

97 See Davis & Assocs., Inc. v. Health Mgmt. Servs., Inc., 168 F. Supp. 2d 109, 
114 (S.D.N.Y. 2001) (quoting VKK Corp. v. National Football League, 244 F.3d 114, 
123 (2d Cir. 2001)). 

98 Bus. Incentives Co. v. Sony Corp. of Am., 397 F. Supp. 63, 69 (S.D.N.Y. 1975). 
99 Zuckerman, 307 F. Supp. 3d at 319. 
100 Id. 
101 Merrill Lynch Inv. Managers v. Optibase, Ltd., 337 F.3d 125, 132 (2d Cir. 

2003) (quoting Prudential Lines, Inc. v. Exxon Corp., 704 F.2d 59, 65 (2d Cir. 1983)) 
(finding that the claim was time-barred under the doctrine of laches, where a party 
asserting the defense “must show that ‘the plaintiff has inexcusably slept on [its] rights 
so as to make a decree against the defendant unfair’”); see also Conopco, Inc. v. 
Campbell Soup Co., 95 F.3d 187, 192 (2d Cir. 1996) (the defendant must also show 
that “it has been prejudiced by the plaintiff’s unreasonable delay in bringing the 
action”). 
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far as to state that Zuckerman had “[e]ffectively” alleged that the 
circumstances in Italy were the cause of the sale, and that the Leffmans 
undeniably felt economic pressure.102  However, this pressure did not 
come from a particular source, nor a particular circumstance, and thus 
New York law did not consider it to be duress.103  Here, the law fell 
short of providing justice by stripping a family of its right to possess a 
painting that was deservedly their own. 

2. Forced Transfer of Assets: Reif v. Nagy 

The issue of duress was also the crux of Reif v. Nagy, a monumental 
case that a court resolved by directing two pieces of artwork to be 
returned to their rightful owner.104  The plaintiffs, the co-heirs and co-
executors of the estate of Fritz Grünbaum,105 sued Richard Nagy, the 
current possessor of the artworks at issue: two pieces by Austrian 
painter Egon Schiele.106  Fritz Grünbaum was a Jewish art collector in 
the 1930s and had an extensive collection before World War II.107  In 
1938, Fritz and his wife Elisabeth attempted to flee Austria due to the 
Nazi invasion.108  However, Fritz was arrested before the family could 
escape and he remained imprisoned while Elisabeth sought his 
freedom.109  During this time, Nazi officials coerced Fritz to sign a 
power of attorney which gave Elisabeth the authority to handle his 
affairs.110  However, merely days later, a new law called the Decree 
Regarding the Reporting of Jewish Property required Elisabeth to 
declare all of the Grünbaum assets to the Nazi authorities.111  The effect 
of this declaration changed the fate of the Grünbaum collection.   

This 1938 Nazi Decree required Jewish individuals to declare and 
register their assets with Nazi authorities.112  Based on this “inventory,” 

 
102 Zuckerman, 307 F. Supp. 3d at 319. 
103 Id. at 317. 
104 Jason Grant, NY Appeals Court Explains Why Nazi-Stolen Paintings Belong 

with Jewish Collector’s Heirs, N.Y. L.J. (July 9, 2019, 6:49 PM), 
https://www.law.com/newyorklawjournal/2019/07/09/ny-appeals-court-explains-
why-nazi-stolen-paintings-belong-with-jewish-collectors-heirs/.  

105 Reif v. Nagy, 80 N.Y.S.3d 629, 631 (N.Y. Sup. Ct. 2018), aff'd, 106 N.Y.S.3d 
5 (N.Y. App. Div. 2019). 

106 Id. at 319-20. 
107 Reif, 106 N.Y.S.3d at 7.   
108 Id. 
109 Id. at 7. 
110 Id. at 8. 
111 Id.; Persecution and Genocide under the Nazis 1933-1945 – Non-Interactive 

Version, BBC HIST. (Feb. 17, 2011), https://www.bbc.co.uk/history/worldwars/ 
genocide/nazi_genocide_timeline_noflash.shtml. 

112 Persecution and Genocide under the Nazis 1933-1945 – Non-Interactive 
Version, BBC HIST. (Feb. 17, 2011), https://www.bbc.co.uk/history/worldwars/ 
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Jews were then subject to an expiation fine of 20% of all assets.113  This 
was the first of a series of laws that resulted in the “total expropriation 
of all Jewish property[,]”114 and nearly all Jewish-owned shops and 
businesses closed so that the owners could pay the inventory tax.115  
Once Elisabeth was forced to declare the Grünbaum assets to Nazi 
authorities, the entire collection was shipped out of Austria by means of 
a Nazi-owned shipping company.116  Elisabeth’s last mention of the 
Schiele collection is on the Grünbaum’s 1939 property declaration. 
Subsequently, Elisabeth was murdered at a concentration camp in 
1942.117   

Around the time that the Grünbaums were forced to sell their 
collection, Elisabeth’s sister and brother-in-law, Mathilde and Sigmund 
Lukacs, were facing similar pressure.118  In 1939, prior to fleeing 
Austria, the Lukacs were forced to inventory their property pursuant to 
the Ordinance on the Use of Jewish Property.119  There was no mention 
of the Grünbaums’ collection in the Lukacs’ inventory, nor in any of 
their emigration documents.120   

After Elisabeth’s death, the artwork in dispute did not resurface 
again until they came up for sale in 1956 at the Kornfeld Gallery in 
Berlin.121  After several failed attempts by the Lukacs to reclaim the 
pieces on behalf of Elisabeth,122 a private party purchased the entirety 
of the collection in the 1956 sale.  Then, the buyers sold the artworks in 
dispute to Richard Nagy.123  In response to the suit filed on behalf of the 
Grünbaum estate, Nagy alleged that Mathilde Lukacs had sold the 
artwork to the Kornfeld Gallery.124  However, Grünbaum is the only 
name listed in the provenance of the Schiele pieces—Sigmund and 
Mathilde were never mentioned as previous owners of any part of the 
collection.125  Despite the lack of evidence connecting the Grünbaum 

 
genocide/nazi_genocide_timeline_noflash.shtml. 

113 Reif, 106 N.Y.S.3d at 8, n.3.    
114 LUCY S. DAWIDOWICZ, A HOLOCAUST READER 37 (Behrman House, Inc., 

1976). 
115 Reif, 106 N.Y.S.3d at 8, n.3. 
116 Id. at 8-9. 
117 Id. at 10. 
118 Id. at 9.  
119 Id. at 9; see also Bakalar v. Vavra, 619 F.3d 136, 136 (2d Cir. 2010) (the 

descendants of the Lukacs’ filed an action for replevin against the present-day owners 
of Grünbaum’s collection).  

120 Reif, 106 N.Y.S.3d at 9. 
121 Id. at 11. 
122 See Bakalar, 619 F.3d at 150-51. 
123 Reif, 106 N.Y.S.3d at 13. 
124 Reif v. Nagy, 80 N.Y.S.3d 629, 632 (N.Y. Sup. Ct. 2018). 
125 Reif, 106 N.Y.S.3d at 11. 
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collection to the Lukacs, the defendants in this action claimed superior 
title to the Schiele paintings.126   

While the factual history and provenance of pieces like this are 
perplexing, the path of litigation has been relatively linear.  The 
Supreme Court of New York, addressing the claims for replevin and 
conversion, stated that for a plaintiff to establish a prima facie case of 
replevin, he must prove: (1) a superior right of possession, and (2) that 
the property “is in the unauthorized possession of another who acted to 
exclude the plaintiffs’ rights.”127  In Reif, the court first concluded that 
Fritz Grünbaum had ownership of the artworks prior to World War II 
because the documented provenance of the pieces confirmed him as the 
sole owner.128  Second, the court found that the enactment of the 
“Decree Regarding the Reporting of Jewish Property”129 constituted an 
expropriation.130  As such, the court granted the plaintiffs’ motions for 
summary judgment and directed that the parties settle an order vesting 
title in Grünbaum’s estate.131  

On appeal, the court focused its analysis on whether Fritz Grünbaum 
ever voluntarily relinquished the artwork.132  Under New York law, 
stolen artwork belongs to the original owner, regardless of subsequent 
good-faith purchasers.133  The court analyzed several instances that 
evidenced Fritz’s unwillingness to part with his artwork, then 
emphatically declared, “[w]e reject the notion that a person who signs a 
power of attorney in a death camp can be said to have executed the 
document voluntarily.”134  Thus, since Fritz Grünbaum signed the 
original power of attorney under the threatening and forceful eye of the 
Nazi government, any subsequent transfer of title was invalid.  
Consequently, the court ordered the artwork to be returned to the 
Grünbaum estate.135  

 
126 Reif, 80 N.Y.S.3d at 634. 
127 Id. at 632. 
128 Soffia H. Kuehner Gray, The Holocaust Expropriated Art Recovery Act of 

2016: An Ineffective Remedy for Returning Nazi-Looted Art, 2019 U. ILL. L. REV. 363, 
391 (2019).   

129 Reif, 80 N.Y.S.3d at 631. 
130 Id. at 634. 
131 Id. at 637. 
132 Reif, 106 N.Y.S.3d at 20-22. 
133 Solomon R. Guggenheim Found. v. Lubell, 77 N.Y.2d 311, 317, 569 N.E.2d 

426, 429 (N.Y. App. Div. 1991) (“New York case law has long protected the right of 
the owner whose property has been stolen to recover that property, even if it is in the 
possession of a good-faith purchaser for value.”). 

134 Reif, 106 N.Y.S.3d at 21. 
135 Id. at 24. 
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3. Forced Sale: Vineberg v. Bissonnette 

Vineberg v. Bissonnette136 presents a similar story to that in Reif, 
with a court ultimately ordering the return of stolen artworks.137  In 
1934, Dr. Max Stern inherited his father’s German art gallery and its 
inventory.138  As a man of Jewish descent, Dr. Stern began to face 
religious persecution, and in 1935, the Nazi government sent him 
personal letters demanding that he liquidate his collection.139  He then 
consigned the entirety of his inventory to the Lempertz Auction House, 
a Nazi-approved art dealer.140  After this sale, Dr. Stern, fearing for his 
life,141 fled the country, and the Lempertz Auction House consigned the 
property in dispute here, a painting by Franz Xaver Winterhalter entitled 
“Girl from the Sabiner Mountain,” to Dr. Karl Wilharm.142  Dr. Stern 
never saw the proceeds of the sale, as the Nazi government froze his 
accounts when he left the country.143  

For the next several decades, Dr. Stern placed advertisements in 
papers and filed claims with both the government of the British zone of 
occupied Germany and the German restitution courts in an effort to 
locate his collection.144  His labors were somewhat successful, as he was 
able to recover some paintings through his connection with the 
Canadian military forces.145  However, he was unable to locate the 
majority of his collection including the Winterhalter piece that is the 
subject of the dispute.146  Unbeknownst to Dr. Stern, Dr. Wilharm had 
kept this piece in his private collection until it was inherited by his step-
daughter, the defendant in this action, in 1959.147  In addition, Dr. Stern 
died in 1987 and bequeathed any remaining interest in the painting to 
his estate.148  Dr. Wilharm’s step-daughter moved to Rhode Island and 
consigned the Winterhalter to an auction house in 2003.149  Since Dr. 

 
136 548 F.3d 50 (1st Cir. 2008). 
137 Id. at 58-59 (affirming lower court’s order to return stolen artwork). 
138 Vineberg v. Bissonnette, 529 F. Supp. 2d 300, 302 (D.R.I. 2007), aff’d, 548 

F.3d 50 (1st Cir. 2008). 
139 Id. 
140 Id. at 302-03. 
141 Vineberg, 548 F.3d at 53. 
142 Vineberg, 529 F. Supp. 2d at 303. 
143 See id. 
144 Vineberg, 548 F.3d at 53; Vineberg, 529 F. Supp. 2d at 300 (following the sale 

to Dr. Wilharm, the Lempertz Auction House was heavily damaged “by wartime 
bombing and its Nazi-era records were destroyed. Post-war efforts to locate paintings 
from the LAH auction were hindered by the near-total destruction of LAH records”). 

145 Vineberg, 529 F. Supp. 2d at 303. 
146 See id.   
147 Vineberg, 548 F.3d at 54. 
148 Id. at 53. 
149 Id. at 54. 
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Stern had previously registered the painting with Germany’s Lost Art 
Internet Database,150 his estate was notified of the scheduled auction 
and filed suit for claims of replevin and conversion, instituting this 
action.151  

In a cause of action for replevin in Rhode Island, a party must prove 
(1) it is the lawful owner of the property, (2) the property was taken 
unlawfully, and (3) the defendant wrongfully has possession of the 
property.152  The Vineberg court first concluded that Dr. Stern was the 
lawful owner because not only was he identified in the 1937 sale at 
Lempertz Auction House, but the German restitution court had already 
concluded that he was the rightful owner and reimbursed him for the 
proceeds of the 1937 sale.153  Second, the court found that Dr. Stern’s 
relinquishment of the painting was involuntary because the Nazis had 
directly ordered him to liquidate his collection.154  Finally, although Dr. 
Wilharm’s step-daughter inherited the painting without knowledge of 
its tainted past, she did not inherit proper legal title because, “where 
pillage has taken place, the title of the original owner is not 
extinguished.”155  Thus, the Vineberg court ordered the step-daughter to 
return the painting to Dr. Stern’s estate.156 

III. THE KEY TO CONSISTENT OUTCOMES: DEFINING 
“UNLAWFULLY LOST” 

A. Factual Differences Become Outcome Determinative  

In all three cases discussed above, the plaintiffs were Jewish heirs 
who filed claims for replevin and conversion for artworks stolen by the 
Nazis in the 1930s.157  In Zuckerman and Reif, the courts applied New 
York law, where, to void a contract on the ground of economic duress, 

 
150 Lost Art Database, GERMAN LOST ART FOUND., http://www.lostart.de/Webs/ 

EN/LostArt/Index.html (last visited July 18, 2021) (“The Lost Art Database registers 
cultural objects which as a result of persecution under the Nazi dictatorship and the 
Second World War were relocated, moved or seized, especially from Jewish owners . 
. . .The German Lost Art Foundation serves as the national and international contact 
partner for all matters pertaining to the illegal seizure of cultural assets in Germany in 
the 20th century.”). 

151 Vineberg, 529 F. Supp. 2d at 304.   
152 Id. at 306.   
153 Id. at 307. 
154 Id. 
155 Id. at 308 (quoting Menzel v. List, N.Y.S.2d 804, 811 (N.Y. Sup. Ct. 1966)). 
156 Id. at 311. 
157 Zuckerman v. Metro. Museum of Art, 307 F. Supp.3d 304 (S.D.N.Y. 2018), 

aff’d, 928 F.3d 186 (2d Cir. 2019); Reif v. Nagy, 80 N.Y.S.3d 629 (N.Y. Sup. Ct. 
2018); Vineberg v. Bissonnette, 529 F. Supp. 2d 300, 302 (D.R.I. 2007), aff’d, 548 
F.3d 50 (1st Cir. 2008). 
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a plaintiff must show that the contract was procured by means of (1) a 
wrongful threat that (2) precluded the exercise of free will.158  
Furthermore, the law has been construed even more narrowly to require 
that the defendant be the one to have caused duress.159  In Zuckerman, 
the threat the Leffmans felt came from the fear for their own lives, not 
from the other party in the transaction, nor directly from the Nazi 
party.160  Thus, the circumstances did not satisfy New York’s economic 
duress criteria.161  In contrast, the outcome of Reif was drastically 
different because the threat to Fritz came directly from the Nazi party 
while he was imprisoned.162  Specifically, Fritz had felt an immediate 
need to sign the power of attorney because if he did not do so, he would 
have suffered instantaneous consequences.163  Yet, while the Leffmans 
felt no such immediacy, their feelings of fear should not be diminished, 
as they ultimately fled the country.164   

Similar to New York’s cause of action for replevin, in Rhode Island, 
a party must prove (1) that it is the lawful owner of the property, (2) that 
the property was taken unlawfully, and (3) that the defendant 
wrongfully has possession of the property.165  In Vineberg, Nazi 
officials sent letters directly to Dr. Stern, which forced him to liquidate 
his collection and consign it to a Nazi-approved auction house.166  The 
court found that there was no question that the Nazis unlawfully took 
Dr. Stern’s property because they forced him to sell directly to the Nazi 
party.167  Similar to Reif, there was direct pressure from Nazi officials 
to sell and transfer the artwork, which prompted the court to conclude 
wrongful transfer.168 

In contrast to Vineberg and Reif, in Zuckerman, the Leffmans fled 
because the general circumstances in Europe caused them to feel 
threatened and unsafe in their own country, even though there was no 
direct threat that prompted them to sell their works.169  Thus, the 
descendants of the Leffmans could not recover under the contractual 

 
158 Zuckerman, 307 F. Supp. 3d at 311. 
159 Id. at 319 (“[P]ressure, when not caused by the counterparties to the transaction 

(or the Defendant) where the duress is alleged, is insufficient to prove duress with 
respect to the transaction.”). 

160 Zuckerman, 928 F.3d at 189-90. 
161 Brief of Amici Curiae The 1939 Society and Bet Tzedek in Support of 

Plaintiff-Appellant and Reversal of the District Court at 14, Zuckerman v. Metro. 
Museum of Art, 307 F. Supp. 3d 304 (S.D.N.Y. 2018) (No. 16-civ-07665). 

162 Reif v. Nagy, 106 N.Y.S.3d 5, 21 (N.Y. App. Div. 2019). 
163 Id. 
164 Zuckerman, 928 F.3d at 189. 
165 Vineberg, 529 F. Supp. 2d at 306. 
166 Id. at 302-03. 
167 Id. at 307-08. 
168 Id. at 307, 311. 
169 Zuckerman, 307 F. Supp.3d at 307.  
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definition of economic duress.  The consequence of this limited 
definition is that it fails to consider that the Leffmans and many other 
Jewish families were targeted, ostracized, persecuted, and most likely 
would have lost their lives had they not liquidated their assets and 
attempted to escape.170  As exemplified by these three cases, inquiry 
into the sale of property during the Nazi regime is a highly fact-specific 
inquiry; a minor change in any of the factual circumstances can be 
outcome determinative and create disparity in such cases.  

B. The Case of Nora Stiasny—a Modern “Miracle”171 

One recent example shows that restitution cases are trending in 
favor of returning lost artwork to its rightful owners.  France, which 
plans to imminently pass a bill authorizing restitution,172 will return its 
only Gustav Klimt painting to the heirs of Nora Stiasny, a Jewish 
woman born in Austria in 1898.173  When Stiasny was still living in 
Austria, the Nazis took control of the country and she “was forced to 
sell [the Klimt painting] in August 1938 at a knock-down price to 
survive financially” and secure passage to a safe country.174  Despite 
her efforts, she was deported to a concentration camp in Poland four 
years later and was killed promptly thereafter.175 

What makes this case remarkable is that France categorized 
Stiasny’s 1938 sale as one made under duress.176  Stiasny sold the Klimt 
to a Nazi sympathizer and then France bought the painting in 1980 to 

 
170 Brief of Amici Curiae The 1939 Society and Bet Tzedek in Support of 

Plaintiff-Appellant and Reversal of the District Court at 15, Zuckerman v. Metro. 
Museum of Art, 307 F. Supp. 3d 304 (S.D.N.Y. 2018) (No. 16-civ-07665). 

171 Aurelien Breeden, France to Return Klimt Painting to Rightful Heirs After 
Nazi-Era Sale, N.Y. TIMES (Mar. 15, 2021), https://www.nytimes.com/2021/03/ 
15/arts/design/france-klimt-painting-restitution.html (stating that France’s return of 
the Klimt to Stiasny constituted “the equivalent of a miracle”). 

172 Angelica Villa, French Government to Seek Return of Klimt Painting Sold 
under Duress During World War II, ARTNEWS (Mar. 15, 2021, 4:50 PM), 
https://www.artnews.com/art-news/news/klimt-musee-dorsay-restitution-efforts-
1234586810/ (“Under French law, the restitution of the Klimt painting cannot go in to 
affect immediately. In order to implement the return of the work to the heirs of Nora 
Stiasny, the French government is required to submit a bill that would authorize the 
release of the work from the national collection, on the basis that a theft in 1938 from 
its original owner took place.”). 

173 Breeden, supra note 171. 
174 France to return Klimt painting sold under duress during Nazi era, BBC NEWS 

(Mar. 16, 2021), https://www.bbc.com/news/world-europe-56410619. 
175 France to return Klimt masterpiece to Jewish heirs after it was ‘sold’ during 

Nazi era, FRANCE 24 (Mar. 15, 2021, 7:02 PM), https://www.france24.com/en/ 
france/20210315-france-to-return-klimt-masterpiece-to-jewish-heirs-after-it-was-
sold-during-nazi-era. 

176 Id. 
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add to its collection of modern art in the Musée d’Orsay.177  At that time, 
France inquired about the provenance of the painting, but found no 
evidence of duress and completed the sale.178  Forty years later, France 
completely changed its position, declaring that Stiasny had sold it under 
duress, and it should be returned to her family.179   

The duress that Stiasny endured is shockingly similar to that 
apparent in the cases of Zuckerman and Vineberg.  Just as Paul and 
Alice Leffman were forced to sell their assets in order to escape Hitler’s 
growing influence in Italy, Stiasny was forced to sell the Klimt so that 
she could have enough money to flee to Poland.180  Furthermore, just as 
Dr. Stern was forced to liquidate his collection with no hope of receiving 
the proceeds, Stiasny sold her collection at a “knock-down” price just 
so she could have enough money to leave the country.181  Yet, despite 
these similarities, only two of the three cases resulted in artwork being 
returned to their rightful owner.182  

C. Reinvigorating an Old Solution 

The version of the HEAR Act proposed to the Senate was 
substantially similar to the final HEAR Act enacted by Congress in 
December of 2016: both extended the statute of limitations to six years; 
both covered looting between January 1, 1933 and December 31, 1945; 
both outlined the purposes of the Act; and both gave concrete 
definitions for “actual discovery” and “artwork or other cultural 
property.”183  However, the fundamental difference between the Senate 
bill and the final enacted version was the ultimate exclusion of the 
definition for “unlawfully lost.”184  The Senate bill defined this as 
including “any theft, seizure, forced sale, sale under duress, or any other 
loss of an artwork or cultural property that would not have occurred 
absent persecution during the Nazi era.”185  The final version of the Act, 
however, lacked any definition of “unlawfully lost.”186  The legislative 
history of the HEAR Act did not give a reasoned explanation for this 
change—it merely showed that in April of 2016, the bill proposed to the 

 
177 Breeden, supra note 171. 
178 Id. 
179 France to return Klimt painting sold under duress during Nazi era, supra note 

175. 
180 Id. 
181 Id. 
182 Zuckerman, 928 F.3d at 197; Vineberg, 529 F. Supp. 2d at 310; France to 

return Klimt painting sold under duress during Nazi era, supra note 175. 
183 S. 2763, 114th Cong. (2016); H.R. 6130, 114th Cong. (2016). 
184 See Barnes, supra note 69, at 629. 
185 S. 2763 § 4(4).  
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Senate included the definition, but in September of that same year, the 
bill proposed to the House did not include it.187  This could have been 
the result of internal compromises or external lobbying efforts, but no 
conference nor committee report detailed any reasoning.188 

This unexplained exclusion has created inconsistency within Nazi-
era restitution claims.  Not only is there no all-encompassing definition 
for “duress,” but there is also no guidance to determine what claims will 
be successful.  The purpose of the HEAR Act was to give claimants a 
fair opportunity to litigate their claims and recover their artwork.189 But, 
by omitting this national standard, the legislature has created 
discrepancies based solely on factually ambiguous circumstances, as 
seen in Zuckerman, Reif, Vineberg, and the recent Stiasny success.190   

Further, the HEAR Act was intended to be a reaffirmation of the 
principles in existing law, which, as established in the Terezin 
Declaration, included the definition of “wrongful seizure of 
property.”191  To fully and effectively incorporate the existing law into 
the HEAR Act, the Act should include a definition for “unlawfully lost” 
that includes a wider range of the transactions and sales that occurred 
from 1933 to 1945.   

Thus, the following language would cure this discrepancy in 
outcomes:192  

 
UNLAWFULLY LOST.  – the term “unlawfully lost” 
includes any theft, seizure, sale under duress, forced sale, 
sale or liquidation of assets in the form of artwork or 
other cultural property made in anticipation of escape or 
change of domicile, or any other loss of an artwork or 
cultural property that would not have occurred absent 
Nazi Persecution.193   
 

 
187 Id.; H.R. 6130.  
188 The absence of a report in ProQuest Congressional, ProQuest Legislative 

Insight, govinfo.gov, WestLaw and LexisNexis is evidence that a committee report 
was not created.  

189 Holocaust Expropriated Art Recovery Act, Pub. L. No. 114-308, § 3, 130 Stat. 
1524, 1525-26 (2016). 

190 See e.g., Zuckerman, 928 F.3d at 197; Vineberg, 529 F. Supp. 2d at 310; Reif, 
106 N.Y.S.3d at 23-24; France to return Klimt painting sold under duress during Nazi 
era, supra note 175. 

191 Prague Holocaust Era Assets Conference: Terezin Declaration, supra note 65. 
192 In addition, to promote consistency within the HEAR Act, all references to 

“lost” property in § 5(a) would be amended to “unlawfully lost.”  
193 “Nazi Persecution” is defined in HEAR Act § 4 as “any persecution of a 

specific group of individuals based on Nazi ideology by the Government of Germany, 
its allies or agents, members of the Nazi Party, or their agents or associates, during the 
covered period.” Holocaust Expropriated Art Recovery Act of 2016 § 4(5). 
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The addition of the phrase “sale or liquidation of assets in the form of 
artwork or other cultural property made in anticipation of escape or 
change of domicile” would enhance the efficacy of the Act because it 
would encompass situations similar to the Zuckerman case.  In addition, 
the incorporation of the words “in anticipation of” would include 
situations where a family or individual took substantial steps to flee but 
was either arrested, detained, or otherwise prevented from doing so.   

While this proposed definition for “unlawfully lost” is broader than 
what was originally proposed to the Senate,194 it is not an unreasonable 
amendment considering the circumstances that occurred between 1933 
and 1945.  Those twelve years consisted of the greatest theft in history, 
and some of the worst persecution the world has seen.  Families and 
individuals were desperate to flee Germany, Austria, and even the 
surrounding countries because of the Nazi influence.  While many of 
these people were not imprisoned, nor forced to sell their assets from 
the confines of a death camp, they nevertheless needed quick money to 
escape the country.  However, the current state of the law does not 
provide a remedy for the descendants of these families solely because 
the standard for duress only covers limited factual circumstances.195   

D. Comparable Voidable Transactions  

Adding this proposed definition for “unlawfully lost” to the HEAR 
Act would not be the first time that the law has created carve-outs for 
tainted transactions.196  There are several instances in transfers between 
debtors and creditors that a court may void if it finds the transaction was 
unfair to the parties or done improperly.197  If these concepts were to be 
applied to Nazi-era restitution claims, the transfers of artwork brought 
about by the dire economic circumstances in Nazi-occupied countries 
would also be voided.  

1. Bankruptcy Claw-Back Provision 

Bankruptcy law provides for a claw-back provision if transfers were 
made within ninety days of filing for bankruptcy.198  Under 11 U.S.C. § 
547, the “trustee may avoid any transfer of an interest of the debtor in 
property . . . made on or within ninety days before the date of the filing 

 
194 S. 2763, 114th Cong. § 4(4) (2016). 
195 See discussion supra Section III.A. 
196 See, e.g., UNIF. FRAUDULENT TRANSFER ACT § 1-12 (NAT’L CONF. OF 

COMM’RS ON UNIF. STATE LS. 1984), amended by UNIF. VOIDABLE TRANSACTIONS 
ACT § 1-15 (2014). 

197 See 11 U.S.C. § 547(b). 
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of the petition . . . that enables such creditor to receive more than such 
creditor would receive if . . . the transfer had not been made.”199  In 
effect, this provision states that when a debtor pays a creditor and then 
files for bankruptcy within ninety days, the court may order that the 
creditor pay back the debtor.  The purpose of this law is to ensure that 
all creditors are treated fairly in a distribution of assets from the 
bankruptcy court and that actions taken in anticipation of bankruptcy do 
not prefer one creditor over another.200  While claw-back provisions are 
meant to protect creditors, parties have been known to preemptively act 
in an attempt to prevent an inequitable result or to protect their own 
assets.201   

This concept finds a parallel in restitution claims for Nazi-looted 
artwork.  If a party liquidated its assets during the Nazi regime and then 
promptly attempted to flee or successfully fled the country, there is a 
strong possibility that the liquidation was done in anticipation of 
needing money to relocate.  Thus, the sale would be strong evidence 
that the party felt as though it had no choice but to sell its possessions.  
This would be deemed an inequitable sale because it was made in an 
attempt to gain protection and prevent what would happen if they stayed 
in a Nazi-controlled country, and, if borrowing the claw-back provision, 
the sale would be void.202   

However, the purpose of the claw-back provision in bankruptcy is 
to protect good-faith creditors of an insolvent debtor, whereas the 
application in restitution claims would be for the protection of the true 
owner, not a third party.  If the provision were to be strictly applied to 
a restitution claim, the good faith purchaser of stolen artwork would 
reap the benefit as the third party to the transaction.  Despite this 
distinction, bankruptcy law—in this instance—is still recognizing the 
existence of an unfair transaction and a vulnerable party.  Both the 
debtor and the true owner were forced to make a decision that impacted 
their assets, or lack thereof.  As such, borrowing the principles of the 
claw-back provision would protect the vulnerable party in a tainted 
transaction, and allow recovery of artwork liquidated in anticipation of 
escaping Nazi control.     

 
199 Id. 
200 See, e.g., Stern v. Marshall, 564 U.S. 462, 496 (2011).  
201 See, e.g., In re Chandler, 441 B.R. 452, 461 (Bankr. E.D. Pa. 2010) (finding 

that, since the debtor filed a petition for bankruptcy in an attempt to prevent the sale 
of his property—as it was his principal source of income—the sale of property should 
not go forward); see also In re McStay, 82 B.R. 763, 768 (Bankr. E.D. Pa. 1988) (“[I]t 
is quite common and not inappropriate for a debtor to use chapter 11 to obtain a respite 
from a creditor or creditors aggressively seeking to collect on a debt, even when 
execution is imminent, provided that financial rehabilitation is possible.”). 

202 See, e.g., id. at 461. 
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2. Uniform Voidable Transactions Act  

In other debtor-creditor transactions, the Uniform Voidable 
Transactions Act (“UVTA”)203 aims to avoid transfers that were made 
in exchange for less than a reasonably equivalent value.204  The UVTA 
states that: 

 
[A] transfer made or obligation incurred by a debtor is 
voidable as to a creditor . . . if the debtor made the 
transfer or incurred the obligation . . . without receiving 
a reasonably equivalent value in exchange for the 
transfer or obligation, and the debtor . . . was engaged or 
was about to engage in a business or a transaction for 
which the remaining assets of the debtor were 
unreasonably small in relation to the business or 
transaction . . . .205 
 

This provision provides relief for parties that were not given fair 
compensation for a transaction and were either left completely insolvent 
or with very few assets as a result of the sale.206   

Many sales from 1933 to 1945—like the one Stiasny made—would 
be void if the UVTA’s reasoning was applied.  During the Nazi regime, 
much art was “subjected to forced sales for prices significantly below 
market value (if any value ever actually materialized for the seller).”207  
This expropriation of property created an artificially depressed art 

 
203 Mark G. Douglas, Uniform Voidable Transactions Act Approved by Uniform 

Law Commission to Replace UFTA, JONES DAY (September/October 2014), 
https://www.jonesday.com/en/insights/2014/10/uniform-voidable-transactions-act-
approved-by-uniform-law-commission-to-replace-ufta. 

204 Id.  
205 UNIF. VOIDABLE TRANSACTIONS ACT § 4(a)(2)(i) (NAT’L CONF. OF COMM’RS 

ON UNIF. STATE LS. 1984), amended by UNIF. VOIDABLE TRANSACTIONS ACT § 1-15 
(2014). 

206 In re LXEng LLC, 607 B.R. 67, 99 (Bankr. D. Conn. 2019) (applying the 
Uniform Fraudulent Transfer Act, which has identical language in § 4(a) to that of the 
Uniform Voidable Transactions Act and holding that the debtor made the transfers in 
exchange for less than a reasonably equivalent value when her affairs were in disarray, 
and thus the transfers were deemed to be constructively fraudulent and voided).  

207 Jennifer Anglim Kreder, The New Battleground of Museum Ethics and 
Holocaust-Era Claims: Technicalities Trumping Justice or Responsible Stewardship 
for the Public Trust?, 88 OR. L. REV. 37, 49 (2009); see Catherine Hickley, What 
Constitutes Art Sales Under Duress? A Dispute Reignites the Question, N.Y. TIMES 
(Aug. 17, 2021), https://www.nytimes.com/2021/08/17/arts/design/duress-bellotto-
painting.html (“[U]nderstanding market conditions and prices 80 years after the fact 
can be a daunting exercise.”). 
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market.208  If parties had instead sold their collections in other countries 
or under reasonable conditions, the prices realized would have been 
much higher.209  However, because parties were forced to sell to a 
particular Nazi-authorized buyer, or forced to hand over their property 
without compensation,210 these transactions would be voidable under 
the UVTA. 

E. Potential Repercussions  

Though the definition of unlawfully lost would create consistent 
outcomes, it may also have unintended results.  A more lenient 
definition may incite challenges to the rightful ownership of artworks, 
flooding the courts with new cases, and it may also deplete the 
collections of galleries and museums around the world.  Despite these 
downstream consequences, courts could more easily handle the new 
cases because of the existence of a uniform definition.  In addition, the 
moral benefits of returning stolen artwork outweigh the education that 
may be gained in maintaining the status quo.    

Given that a more expansive definition of “unlawfully lost” would 
allow for more restitution claims to be heard, some legal commentators 
have expressed concern that courts would be flooded with additional 
litigation.211  While possibly true, this position disregards the amount of 
litigation already present on this topic.212  With the clarification of 
“unlawfully lost,” it is likely that, while more claims may be filed, these 
claims will also be more easily handled without the judicial system 
needing to intervene and clarify the ambiguities in the law.   

More litigation could also result in courts directing museums to 
return a significant number of pieces.  In 2008, Sir Norman Rosenthal, 
the former exhibitions secretary of the Royal Academy, rather 
emphatically opined that Nazi-looted art should not be returned.213  He 
stated that “history is history and that you can’t turn the clock back, or 
make things good again through art.”214  In his view, keeping pieces in 

 
208 Id. at 49-50. 
209 See id.  
210 See, e.g., Vineberg v. Bissonnette, 529 F. Supp. 2d 300, 303 (D.R.I. 2007), 

aff’d, 548 F.3d 50 (1st Cir. 2008). 
211 Phillip Hellwege, Precluding the Statute of Limitation? How to Deal with 

Nazi-Looted Art After Cornelius Gurlitt, 22 SW. J. INT’L L. 105, 158 (2016).  
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public collections and on public display could inspire children to get 
involved with culture and the arts—an opportunity that would not be 
available if public collections were gutted, and famous works tucked 
away in a private collection of a rightful owner.215  Accordingly, Sir 
Rosenthal and other public museums have argued that restitution laws 
should be more strict, and claimants must have the “strongest of 
reasons” for why a piece should be returned.216   

The ethics and morals behind restitution claims, however, tip the 
scales in favor of more lenient laws.217  While the general public has an 
interest in being educated and cultured, there should be an even greater 
interest in “the rule of law, the respect for individual rights to property, 
the observation of individual freedoms and . . . the prohibition against 
the use of force against any particular ethnic or religious group.”218  
Displaying stolen artwork passively implies that the museum tolerates 
the actions that led to the museum’s possession of it, which would, in 
turn, educate the public to have little respect for legal or moral values.219 

IV. CONCLUSION 

Since 1945, substantial progress has been made to atone for the 
looting and plundering that took place during the Nazi regime,220 but 
the United States legislature has not done everything within its power 
to remedy the injustice.  This article proposes that Congress should add 
a definition for “unlawfully lost” in the HEAR Act as it would fill a gap 
in a field of law that plays a significant role in the art market, business, 
and contract law.  This definition is not so broad that it would flood the 
courts with new, and sometimes unworthy, claims, but rather it would 
give families an opportunity to reclaim what is rightfully theirs in the 
first place. 

The Stiasny case shows how the world is finally recognizing the 
types of forced sales that took place during the Nazi regime.221  These 
sales do not fit into a neat definition of duress, and the litigation that has 
ensued is a piece-meal representation of a law that is lacking.  
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Amending the Holocaust Expropriated Art Recovery Act of 2016 to 
include these sales would formalize a uniform, national standard and 
provide some relief to the survivors of the greatest theft in history. 
 


