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I.�INTRODUCTION 
Current copyright laws are inhibiting future generations from 

enjoying the activities of their parents.  For example, let’s say a father 
and his daughter share a common interest in jazz music.  Between the 
two of them, they have been collecting music from great artists like 
Coltrane, Basie, Charlie Parker, and Boots Randolph, and have 
innumerable hours of other jazz music loaded onto their hard drives.  
This shared interest forms a deep, unique connection between the two.  
When the father died, he left his hard drive filled with jazz music to the 
daughter as a token of his affection.  Some of the daughter’s most 
precious memories of her father are on this small brick-like device.  
Unfortunately, because of current copyright law, she is not legally 
allowed to transfer his digital jazz library to her own computer, as it 
would violate the Copyright Act of 1976.  Even though it is technically 
possible to remove the hard drive and transfer it to another computer, 
this is both time-consuming and disallowed by the user agreements for 
computers. 

The focus of this Comment is to suggest both that the First Sale 
Doctrine, also known as the Exhaustion Doctrine, should be expanded 
to the sale of digital goods, and to explain the potential impact of the 
recommended expansion on the international music industry. 

Part II is an overview of copyright and the First Sale Doctrine, 
including the history of the Berne Convention.  This section outlines the 
evolution of the First Sale Doctrine as technology has evolved.  
Furthermore, it will explain the current state of e-purchasing.  Finally, 
this section explains the rights in sound recordings protected by 
copyright laws and the Berne Convention. 

Part III outlines the general economic theories and markets that are 
relevant to this discussion.  Additionally, it explains the affect that 
secondary markets have had on primary markets in analogous 
circumstances.  Finally, this section draws parallels between digital 
goods and tangible goods in market analysis. 

Part IV addresses the policy implications of expanding the First Sale 
Doctrine to include a limited right to reproduce digital goods.  
Subsection A will address the disadvantages of expanding the 
exhaustion policy.  It also highlights that the policies originally behind 
the Exhaustion Doctrine are in favor of the expansion, which further 
illustrates why the criticisms ultimately are inapplicable to a modern 
First Sale Doctrine.  Finally, it analyzes public policies implicated by 
advances in technology we have in favor of expanding the Exhaustion 
Doctrine. 

Subsection B will make the argument for expanding the First Sale 
Doctrine to include a limited right to reproduce digital copies of digital 
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goods and why the public policies are in favor of it.  This section argues 
against referring to digital marketplace goods as leased goods instead of 
as sold goods.  This Comment concludes that the Exhaustion Doctrine 
should be expanded and what it means for the international economy. 

II.�BACKGROUND 

A.�What Happens in a Digital Transfer 
 

When buying a song on iTunes, the consumer signs in, selects the 
song, clicks on the price next to it, and confirms the purchase.1  This 
confirmation can be in the form of the account password, a fingerprint, 
or a scan of the consumer’s face on the newer iPhones. 2   In the 
confirmation section of the purchase, iTunes gives the price, the name 
of the artist, and the type of purchase being made.3  iTunes then creates 
a digital copy in the consumer’s account and when the purchase is 
completed the consumer can listen to the song.4 

If a consumer wants to create a CD from purchased music, she can 
“burn” her songs to a blank disc.5  To do so, she inserts a blank disc into 
the drive, double clicks the disc to open its window, drags the files and 
folders desired into the window, arranges and renames the files, then 
chooses the “File” drop down selection of “Burn” disc, and follows the 
instructions.6  This creates a copy of the file to be burned, and duplicates 
it onto the blank disc without destroying the original that the user 
purchased on iTunes.7  The copy is a perfect replica, and the process for 
creating a digital copy not fixed8  in a CD is identical to the steps 
                                                                                                                                   

1 Buy or Download Items from the iTunes Store on Mac, APPLE., 
https://support.apple.com/guide/itunes/buy-or-download-items-itns5bcdf353/mac 
(last visited Jan. 28, 2019).  

2 Apple Media Services Terms and Conditions, APPLE, 
https://www.apple.com/legal/internet-services/itunes/us/terms.html (last visited Jan. 
28, 2019).  

3 Buy or Download Items from the iTunes Store on Mac, supra note 1. 
4 Id. 
5 Create CDs and DVDs in iTunes on Mac, APPLE, 

https://support.apple.com/guide/itunes/create-your-own-cds-and-dvds-itns2987/mac 
(last visited Jan. 28, 2019). 

6 Id. 
7 Id.  
8 “A work is “fixed” … when its embodiment in a copy or phonorecord, by or 

under the authority of the author, is sufficiently permanent or stable to permit it to be 
perceived, reproduced, or otherwise communicated for a period of more than 
transitory duration. A work consisting of sounds, images, or both, that are being 
transmitted, if “fixed” for [the] purposes of this title if a fixation is being made 
simultaneously with its transmission.” 17 U.S.C.A. § 101 (2012). This means that a 
version of the art is fixed when it is in a position of permanence so as to not be 

continued . . . 
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described above, except that it does not burn the music to a disc.  Under 
current copyright law, burning files onto a CD would be considered an 
infringing activity because, as discussed later, it is making a duplicate 
of the original material.9 

B.� Requirements of Copyright 
 

Copyright is a form of intellectual property, which is intangible.10  
It is not in a discrete form that can be physically exhausted, like tangible 
property.11  The media in which intellectual property is embodied, on 
the other hand, can be exhausted in the same way that land can be over-
farmed.12  When property has been over-used (or over-farmed) disputes 
arise regarding the stewardship of the land, and to prevent the disputes 
arising from over-farming of intellectual property, certain safeguards 
and rights were granted to authors and inventors.  These protections also 
worked to incentivize people to create, protecting artists from 
infringements and over-use of their works served to give artists an 
economic reason to create.13  The rationale for intellectual property 
protection, as defined in the Constitution of the United States, is “to 
promote the Progress of Science and the useful Arts.”14 

There are three basic requirements for copyright protection: 
originality, it must be an acceptable work of authorship, and fixation.15  
In the United States, the originality requirement means that work must 
be independently created and reflect a modicum of creativity. 16  
Originality in the United States does not require novelty, ingenuity, or 
esthetic merit.17  Works of authorship, under the Copyright Act of 1976, 
include literary works, audiovisual works, and sound recordings. 18  
Finally, a work is fixed when its embodiment in a tangible object is 
sufficiently permanent or stable to be perceived, reproduced, or 
otherwise communicated for a period of more than a transitory 
duration.19  New forms of fixation are acceptable, since the Act states 
                                                                                                                                   
transitory. 

9 See infra Part IV B.4.c. 
10 1 PETER S. MENELL ET AL., INTELLECTUAL PROPERTY IN THE NEW 

TECHNOLOGICAL AGE: 2017, at 2 (2017). 
11 Id. 
12 Id. 
13 Id. at 17 
14 U.S. CONST. art. I, §8, cl. 8. 
15 See 2 PETER S. MENELL ET AL., INTELLECTUAL PROPERTY IN THE NEW 

TECHNOLOGICAL AGE: 2017, at 501–16 (2017).  
16 Id. at 502. 
17 H.R. REP. NO. 94-1476, at 51 (1976). 
18 Copyright Act of 1976, 17 U.S.C. § 102 (2012). 
19 Id. at § 101. 

continued . . . 
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that the medium of expression can be “now known or later 
developed.”20  Furthermore, the House Report during the passage of the 
Act confirms this point, stating that Congress does not intend to leave 
unknown media of expression unprotected.21 

In global copyright, the leading and controlling treaty is the Berne 
Convention for the Protection of Literary and Artistic Works (Berne 
Convention), which will be discussed in greater detail later.  The Berne 
Convention prohibits signatories from requiring any formalities as 
conditions of copyright protection such as registration.22  United States 
copyright has, as the result of the adoption of the Berne Convention 
Implementation Act, come into compliance with the Berne Convention 
for the Protection of Literary and Artistic Works.23  The requirements 
for attaining copyright protection internationally are the same; even if 
the country is not a signatory to the Berne Convention, most countries 
adhere to the World Intellectual Property Organization Copyright 
Treaty, which adopts the protections of the Berne Convention.24  The 
Berne Convention prohibits signatories from requiring any formalities 
as conditions of copyright protection such as registration.25 

C.�What Copyright Protects 
 

The rationales for intellectual property protection of preventing 
disputes and incentivizing improvements or developments are also 
derived from tangible property policies. 26   Other rationales for 
copyright protection will be addressed in section IV.  Intellectual 
property refers to “Science and useful Arts” and protects the rights of 
their “Authors and Inventors… to their respective Writings and 
Discoveries.”27   “Science” is paired with “Authors” and “Writings” 
because, under the canons of construction, the third to last word is 
                                                                                                                                   

20 Id. at § 102. 
21 H.R. REP. NO. 94-1476, at 51. 
22 Berne Convention for the Protection of Literary and Artistic Works, art. 5, 

Sept. 9, 1886, 25 U.S.T. 1341 [hereinafter Berne Convention]. 
23 Berne Convention Implementation Act of 1988., Pub. L. No. 100-568, sec. 4, 

§ 101, 102 Stat. 2854 (1988).  
24 See generally Berne Convention, supra note 22; see also World Intellectual 

Property Organization Copyright Treaty, art. 1, Dec. 20, 1996, 2186 U.N.T.S. 121 
[hereinafter WIPO Copyright Treaty].  

25 Berne Convention, supra note 22, at § 5. 
26 2 MENELL ET AL., supra note 15, at 498–500. 
27 U.S. CONST. art. I, § 8, cl. 9.  The structure of the clause creates three distinct 

pairings of words: “science and useful Arts” are paired together, same for “Authors 
and Inventors,” and same for “Writings and Discoveries.”  Each pairing corresponds 
to each other, the first half of pair one connects to the first half of pair two, which 
connects to the first half of pair three. 

continued . . . 
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“respective,” meaning that “respective” must correspond to the other 
pairs in the same order.28  At first blush, the inclusion of “Science” by 
the framers of the Constitution appears to be a mistake.  However,  
“Authors” and “Writings” rightfully pair with “Science” in this context 
because of the Latin verb “scio,” which means “to know.”  Therefore, 
as written, “Science” was meant to refer to “knowledge of all sorts,” not 
just physical sciences like physics or chemistry.29  Copyright, therefore, 
protects knowledge of all sorts in the form of choices that authors make. 

There are a few additional requirements for copyright protection: 
the work must be a copyrightable subject matter, cannot be functional, 
and must have been created by the party bringing suit.30  Copyrightable 
subject matter spans broad literary and artistic categories, without 
protecting ideas. 31   As copyright has developed, the copyrightable 
subject matter expanded in the last 100 years to encompass not just 
literature, but songs, sounds, and computer programming.32  Because 
the Berne Convention Implementation Act removed the requirement of 
registration, copyright protection is valid at the qualifying work’s 
moment of creation.33  Therefore, copyright now protects music, not 
only on the mediums that were around at the time of the Copyright Act, 
but also the new forms of digital music and entertainment. 

D.�What Rights are Protected in Copyright 
 

The rights protected in copyright are more limited than the rights in 
patent law, but despite being granted fewer rights, copyright enjoys a 
longer period of protection than patents and it is easier to get copyright 
protection.34  Of the rights granted in copyright, the most relevant to this 
discussion are the right of reproduction and the right of distribution.35 

Reproduction rights for copyright owners are exclusive. 36   A 
copyright owner can recover from infringement even if the copy is in a 
different form or is only a part of the whole.37  For example, a copyright 
owner can sue a copier for infringement even if the original medium is 
a printed book and the potential infringer creates an audiobook from it.38 

                                                                                                                                   
28 See supra text accompanying note 27. 
29 Science, OXFORD ENGLISH DICTIONARY (3d ed. 2010). 
30 2 MENELL ET AL., supra note 15, at 496–97.    
31 Id. at 494, 497. 
32 Id. at 496–97. 
33 Berne Convention, supra note 22, art 5.  
34 2 MENELL ET AL., supra note 15, at 497. 
35 Id. 
36 Id. 
37 Id. 
38 Id. 

continued . . . 
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The right to distribute is more limited than the right to reproduce.  A 
copyright owner has the right to control the sale and distribution of the 
original and all copies, but this right is limited to the first sale of such 
works.39  This limitation is called the First Sale Doctrine, or Exhaustion 
Doctrine.40  One of the rationales behind the First Sale Doctrine is to 
prevent copyright owners from preventing resale.41  Since one of the 
public policies of intellectual property is to promote public access of 
knowledge,42 the First Sale Doctrine is an important limitation to ensure 
that works of authorship benefit the public by reaching as many people 
as possible after the first sale.  In the Copyright Act of 1976, this 
limitation is embodied in section 109, limiting the copyright holder 
from preventing the disposal of the originally purchased material.43 

E.� A History of Copyright 
 

Copyright protection in Europe became an important policy issue 
for many governments after the invention of the printing press.44  The 
invention of the printing press allowed for easier mass communication 
across the European Continent and expanded rapidly despite meeting 
resistance.45  Due to a conducive climate for technological advances, 
Venice became the most influential continental printing center by the 
end of the fifteenth century.46 

Prior to the creation of copyrights, the Venetian Republic granted a 
patent in 1469 for the technology of the printing press, which created an 
exclusive right to publish all books for ten years.47  Shortly thereafter, 
the government also granted the right to publish, and recognized the 
rights to print particular books, as opposed to using the technology only 
for reproduction.48  This became one of the first copyrights after the 
advent of the printing press.49  The ease with which people entered into 
printing and publishing led to restrictions on what could be published, 
                                                                                                                                   

39 Id. 
40 See, e.g., Davidoff & CIE, S.A. v. PLD Int’l. Corp., 263 F.3d 1297, 1301 

(11th Cir. 2001). 
41 See, e.g., NEC Elecs. v. CAL Circuit ABCO, 810 F.2d 1506, 1509 (9th Cir. 

1987). 
42 2 MENELL ET AL., supra note 15, at 494. 
43 Copyright Act of 1976, 17 U.S.C. § 109(a) (2012).   
44 Cf. 2 MENELL ET AL., supra note 15, at 492.  While Asian countries had 

printing technology much earlier, for this paper the focus is primarily on copyright in 
the European Union and therefore does not focus as much on Asian legal history. 

45 Id. 
46 Id. at 492–93. 
47 Id. at 493. 
48 Id. 
49 Id. 

continued . . . 
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leading to Venice setting a limit on publishing to “new and previously 
unprinted works” and later organizing all publishers and vendors into a 
guild.50 

After copyright protection expanded into England, initially a royal 
decree granted the exclusive right to sell and distribute to printers 
instead of authors; however, that decree changed with the first copyright 
statute: the Statute of Anne in 1710.51  A second distinction was that 
under royal decrees, the printers had the rights forever;52  but with the 
Statute of Anne, the statutory rights of authors only protected printers 
for fourteen years, with the possibility of an additional fourteen years if 
they were alive at the end of the first term.53  Third, under the Statute of 
Anne, the author was required to register their work in order to benefit 
from the penalties and forfeitures, which is where the United States 
derived the requirement to register copyrighted works.54 

By the end of the eighteenth century, copyright was seen to be a 
natural right of authors, while still recognizing the works of authorship 
should not be exclusively private property.55  It was around this time the 
United States first passed the Copyright Act of 1790, which was almost 
identical to the Statute of Anne, except that it required notice of the 
copyright to be published in the local newspaper.56  Due to developing 
technologies, Congress passed amendments protecting newer mediums 
and forms such as photographs, musical compositions, and dramatic 
works, to name a few.57 

During the late eighteenth and early nineteenth century, copyright 
protection was left largely to each individual nation and created issues 
with protection, leaving foreign published works unprotected. 58  
Because works frequently crossed national boundaries, and were used 
in either original form or in some adapted form, the works were largely 
unprotected across the world.59  To resolve these problems, in the mid-
nineteenth century, many governments began entering into bilateral 
treaties or conventions protecting authors in multiple countries.60  The 
first of these was the Treaty of 22 May 1840 between Austria and 

                                                                                                                                   
50 Id. 
51 Id.; JØRGEN BLOMQVIST, PRIMER ON INTERNATIONAL COPYRIGHT AND 

RELATED RIGHTS 3 (2014). 
52 2 MENELL ET AL., supra note 15, at 493.  
53 Id. 
54 Id. at 493–94. 
55 Id. 
56 Id. at 494. 
57 Id. 
58 BLOMQVIST, supra note 51, at 3. 
59 Id. 
60 Id. at 8. 

continued . . . 
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Sardinia, which was inspired by the bilateral system of protections 
found in the German Confederation.61  When the first Berne Convention 
was adopted in 1886, thirty-three bilateral treaties existed.62  The Berne 
Convention has become the binding treaty in modern copyright. 63  
While not being self-executing, each country must individually adopt 
the provisions.64 

Although the Berne Convention has existed since the 1880s, it has 
not remained a static document, evolving and undergoing many 
revisions and amendments.65  These revisions and supplements adapted 
the Berne Convention to new technological advances, such as radio, 
broadcasting, and film, removed formalities from national requirements 
for copyright protection, such as registration and notice, and 
incorporated more rights to broaden the definition of authorship.66  The 
amendments to the Berne Convention were also adopted to solve 
external problems created by new technology, including radio piracy, 
by expanding rights over broadcastings.67   One of the amendments 
extended the period of protection from an undetermined period to a non-
mandatory minimum of life plus fifty years.68  The revision conferences 
also formalized two important moral rights of authors: the right to claim 
ownership and the right to claim respect for the integrity of the work.69  
However, the conferences left open how countries granted these rights 
and did not make the adoption of the rights mandatory.70 

The final substantive version of the Berne Convention was adopted 
during the Stockholm conference in 1967, with a renegotiation taking 
place in 1971. 71   Rights granted as a result of the convention are 
cumulative and have evolved to cover both the authors’ exclusive right 

                                                                                                                                   
61 Id.  
62 Id. 
63 See Ruth Okedui, Toward an International Fair Use Doctrine, 39 COLUM. J. 

TRANSNAT’L L. 75, 104 (2000). 
64 See Leonard D. Duboff & Sally Holt Caplan, Creativity and Copyright, OR. 

ST. B. BULL., Jan. 1989, at 5 (describing the process of the United States adopting 
the provisions of the Berne Convention).  

65 BLOMQVIST, supra note 51, at 8.  
66 BLOMQVIST, supra note 51, at 8.; Berne Convention, supra note 22, art. 5(2); 

see generally SAM RICKETSON, THE BERNE CONVENTION FOR THE PROTECTION OF 
LITERARY AND ARTISTIC WORKS: 1886-1986, at 158 (1987).  

67 Berne Convention, supra note 22, art. 11bis; see also FREDERICK M. ABBOTT 
ET AL., INTERNATIONAL INTELLECTUAL PROPERTY IN AN INTEGRATED WORLD 
ECONOMY 440 (Vicki Been et al. eds., 2007). 

68 Berne Convention, supra note 22, art. 7; RICKETSON, supra note 66, at 92.   
69 Berne Convention, supra note 22, art. 6bis. 
70 Id.  
71 BLOMQVIST, supra note 51, at 8–9.  

continued . . . 
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to reproduction and the right to distribution.72  Twenty-two years after 
the Stockholm conference, the United States joined the Berne 
Convention by adopting protections for foreign works, extending 
protections on moral rights, and scaling back formalities in the Berne 
Convention Implementation Act .73 

By the late twentieth century, the development of the internet 
created problems pertaining to copyright, threatening to undermine 
traditional protections offered in copyright.74  The World Intellectual 
Property Organization (WIPO) passed two treaties to expand copyright 
to databases and protect authors against circumvention of digital 
protections while absolving internet providers of liability for 
infringement.75  To accommodate the changes, the United States passed 
the Digital Millennium Copyright Act, and the European Union enacted 
the Copyright Directive.76 

III.�ECONOMIC THEORIES 
Due to the growth of the internet and its facilitation of 

communication, music and copyright is no longer a single-country 
issue, and must be addressed on a global scale.  In economics, there are 
two ways to think about how digital goods interact with physical goods.  
One is quite basic: it is the basic properties of substitute goods and their 
interactions with individual demand.77  The other is a specialized field 
of economics that deals with intellectual property.  This section will 
briefly outline the most basic economic concept, transition to the 
economics of intellectual property as a subgroup of economics, then 
finish with an overview of the economics of copyright. 

To understand the specialized field of economics that deals with 
intellectual property as it relates to goods, it is important to understand 
the general background of innovative economics and the types of goods 
that are referred to in intellectual property.78   One type of good is 
private, and has the traits that it is rival, and excludable: think the land 
your house is built on - you can prevent people from going onto your 
                                                                                                                                   

72 Berne Convention, supra note 22, arts. 9(1), 11bis. 
73 2 MENELL ET AL., supra note 15, at 496; Berne Convention Implementation 

Act of 1988, H.R. 4262, 100th Cong. (1988) (enacted).  
74 2 MENELL ET AL., supra note 15, at 496. 
75 WIPO Copyright Treaty, supra note 24.  
76 Digital Millennium Copyright Act, Pub. L. No. 105-304, sec. 101, § 101, 112 

Stat. 2861; Directive 2001/29/EC of the European Parliament and of the Council of 
22 May 2001 on the Harmonization of Certain Aspects of Copyright and Related 
Rights in the Information Society. 

77 See ROBERT S. PINDYCK & DANIEL L. RUBINFELD, MICROECONOMICS 690 
(Sally Yagan et al. eds., 8th ed. 2013). 

78 Id. 
continued . . . 
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land by a fence, or a sign, or landmines.79  The other is a public good 
and maintains some of the qualities that have been alluded to in 
intellectual property, such as it is nonrival and nonexclusive.80  This 
means that the good can be made available cheaply, but once made 
available, is difficult to restrict access.81   

While intellectual property as a whole has its own subtopic within 
economics, each section of intellectual property—like patent or 
copyright—does not behave the same way in all markets.  Subsections 
A and B provide an overview of the economics of intellectual property.  
The economics of copyright will be discussed more in Subsection C 
because the concepts of intellectual property are not easily applicable to 
copyright.  Copyright is not incentivized the same way that patents are, 
and it is difficult to imagine a race with a prize incentivizing creative 
works. 82   Despite this, the concepts described below can help to 
understand the economics of copyright. 

A.� Substitute Good Theory 
 
Generally speaking, economics breaks into two major areas of 

focus: macroeconomics and microeconomics. 83   A basic economic 
graph consists of quantity (represented by Q) on the x-axis and price 
(represented by P) on the y-axis, with a supply curve representing the 
quantity supplied (S) sloping upwards from the intersection of quantity 
and price in the bottom left of the graph, as seen on Figure 1 and the 
demand curve representing the quantity demanded (D) sloping 
downwards from left to right.84  As price increases, consumers tend to 
consume less, and if price decreases, the opposite is expected to 
happen.85  

                                                                                                                                   
79 See id. (Providing the example of buying furniture which “rules out the 

possibility that someone else can buy it”).  
80 Id. 
81 Id. Another example of a public good is a lighthouse, it is difficult to charge a 

ship for the benefit it receives from the lighthouse.  
82 SUZANNE SCOTCHMER, INNOVATION AND INCENTIVES 97–98 (2004). 
83 PINDYCK & RUBINFIELD, supra note 77, at 3.  Microeconomics discusses the 

role that individual firms play in impacting the macroeconomic market and 
macroeconomics is largely an extension of microeconomics and this paper focuses 
on the microeconomic functions. Id.   

84 See id. at 27. Where the two curves intersect at the middle is called the 
equilibrium. Id.  

85 Id. at 23. 
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Figure 1 86  
Substitute goods, or goods that can replace the primary good, can 

also affect the demand curve.  As the price of the primary good 
increases, demand for the substitute good is expected to go up because 
the goods can be substituted with each other.87  Applying this concept 
to copyrighted goods, a used book is a substitute for a new book.  When 
prices of a new book increase, the demand for the used versions of the 
same book is also expected to increase.  This is because some users will 
get the same utility out of a used book that they will from a new book 
at a lower cost since used goods cost less.

Taking this further, as physical CDs get more and more expensive, 
and if the cost of producing a digital copy remains relatively 
inexpensive for producers, we expect the demand for digital music to 
increase because digital music is less expensive.  Logically, because 
physical CDs cannot compete with the production quality or the cost of 
digital music, there will come a time when CDs and physical mediums 
of music are phased out of the market, in the same way that cassette 
tapes were phased out when CDs first arrived on the market.88  When 
the time comes, there a desire for cheaper versions of the music will 
increase, and the access to a secondary market for digital goods will 
fulfill that desire, fostering competition and requiring producers to 

                                                                                                                                   
86 Supply and Demand, CAMBODIA FINANCIAL MARKET: BLOG SPOT (July 16, 

2013), http://cambodia-financial-market.blogspot.com/2013/07/supply-and-
demand.html. 

87 PINDYCK & RUBINFIELD, supra note 77, at 24. 
88 See Jen Chaney, Parting Words for VHS Tapes, Soon to Be Gone with the 

Rewind, WASH. POST (Aug. 28, 2005), http://www.washingtonpost.com/wp-
dyn/content/article/2005/08/26/AR2005082600332.html. 
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produce equal quality goods for lower cost to consumers.  This is just 
one very basic way to consider how the role a market for used digital 
goods can affect the economy and benefit consumers. 

B.� Economics of Innovation  
 

Intellectual property behaves like a public good in two ways: (1) it 
is non-rivalrous, and (2) it may be non-excludable.89  The public goal 
of a non-rivalrous public good includes easy access of goods to a wide 
market for a relatively low cost.90  It is widely considered that the public 
policy of providing wide access to intellectual property is so extreme so 
as to render the marginal cost of reproduction close to zero.91  This 
second behavior  of non-excludability similarly means that it may be 

difficult to prevent second 
comers from accessing the 
information without 
authorization. 92   In response, 
this leads governments to 
adopting strict standards of 
protection of intellectual 
property rights in an effort to 
incentivize authors or inventors 
to create.93 

 
 
 

In the context of the economics of intellectual property, the supply 
curve on the normal graph is largely ignored,94 an intuitive step, because 
of the qualities of intellectual property.  The supply of knowledge is 
effectively limitless, everyone can access the same knowledge at one 
cost.  Therefore, the economic graph associated with intellectual 
property adopts a demand curve, on the same axes described above, with 
an additional feature for the cost of manufacturing the one unit of 
intellectual property, which is referred to as the marginal cost.95  Here, 
the marginal cost is a fixed cost, and therefore a straight line because 
                                                                                                                                   

89 KEITH S. MASKUS, INTELLECTUAL PROPERTY RIGHTS IN THE GLOBAL 
ECONOMY 28–29 (2000). 

90 Id. at 28. 
91 Id. 
92 Id. at 29. 
93 Id. (Providing “defined property rights in information” helps to incentivize 

incurring the costs of creation); see also SCOTCHMER, supra note 82, at 34. 
94 See generally SCOTCHMER, supra note 82, at 34–36. 
95 Id. at 293 fig.10.1. 
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the assumption is that the cost of producing one extra unit is the same 
as producing the first unit as seen in Figure 2.96  As more intellectual 
property rights are granted, governments create monopoly rights in the 
distribution and reproduction of the intellectual property, which allows 
the proprietor to charge price above the marginal cost, and therefore 
compensates the creator for her time and knowledge spent developing 
the subject.97 

This monopolist pricing scheme creates deadweight loss, which is 
the result of people being excluded from access to the good where their 
demand is yet above the marginal cost of production.98  A fix to this first 
problem includes the ability of creators to discriminate based on price, 
which allows consumers who value the intellectual property to pay 
exactly what they as consumers think the value is.99  As shown in Figure 
3 below, if the consumer’s estimation of the intellectual property’s 
value is above Pm on the graph, they are charged more, and if their 

valuation is below, they 
are charged less. 100   The 
problem with 
monopolistic pricing is 
that it is difficult to 
implement, and with the 
amount of people who 
listen to music or read 
books, it is nearly 
impossible to perfectly 
differentiate in a way that 
reaches all of the 
people.101  This short-term 
fix reveals a second 
shortcoming; it would be 

more difficult to prevent those with a high value of the 
intellectual property from “gaming” the system and 

falsely claiming that they have a low value to get the lower price.102  
The third and final problem with strong intellectual property rights is 
that no matter how low the cost of production, the price will still be too 
high for some users and thus society will not see the full benefits desired 

                                                                                                                                   
96 Id. at 35.  
97 Id. at 36. 
98 Id.  
99 Id. at 37.  
100 Id.at 37 fig. 2.3. 
101 Id. at 37. 
102 Id. 
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in intellectual property.103  From this, we can see that at any level, robust 
intellectual property rights hurt the public policy goals anticipated by 
intellectual property rights.104 

C.� Copyright and Economics 
 

Copyright and the effects of copyright protection on creation is 
understood on a basic level like this: the protections should balance the 
positive effects of incentives to creators against the negative effects on 
consumers.105  Simply put, copyright protections work by giving the 
authors of works of art incentives balanced against the costs of restricted 
access to the works of art. 106   Additionally, copyright economics 
behaves one similar way to other intellectual property: it gives 
monopoly power to the author, and that power diminishes or increases 
with the relative strength of copyright protection.107  Furthermore, as 
with other intellectual property markets, protections that are too strong 
result in a surplus of copyright supply and too few protections result in 
a shortage of copyright supply.108 

The economics of copyright begin with an assumption that authors 
only create goods for some form of profit motive and that desire for 
profit is the basis for the incentives of copyright. 109   The next 
assumption is that with greater copyright protection, authors get more 
monopoly power and therefore can extract greater profits from 
consumers by raising prices.110  Therefore, the assumption is that with 
greater copyright protection, creative people will be incentivized to 
create more.111 

These assumptions are counterintuitive to the reality that creative 
people are creative regardless of the incentives to create.  Therein lies 
the problems of copyright: it assumes that without incentives, people 
will not create.  This is directly contrasted with all knowledge of 
creative people, Mary Shelley did not write Frankenstein to earn money 
                                                                                                                                   

103 Id. at 294. 
104 Theo Papadopoulos, The First Sale Doctrine in International Intellectual 

Property Law: Trade in Copyright Related Entertainment Products, 2 ENT. & 
SPORTS LAW J. 40, 43 (2003).  

105 Richard Watt, An Empirical Analysis of the Economics of Copyright: How 
Valid Are the Results of Studies in Developed Countries for Developing Countries, 
THE ECON. OF INTELL. PROP. 65, 65 (2009). 

106 William M. Landes & Richard A. Posner, An Economic Analysis of 
Copyright, 18 J. LEG. STUD. 325, 326 (1989). 

107 See Watt, supra note 105, at 67. 
108 Id. at 65. 
109 Id. at 67. 
110 Id. at 67–68. 
111 Id.  
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from it,112 and Jonas Salk chose not to patent the polio vaccine because 
it was considered a public good.113  In copyright, the incentives are 
present for noncreative people to get copyright protection, but creative 
people create because it is a passion of theirs. 

IV.�POLICY OUTLINE 

A.� Problems Facing Digital Goods 

1.� Licensing  
 
Digital music and movies face many problems that prior media did 

not face, primarily due to the internet and modern streaming and 
downloading services.  It is commonly known that most digital 
technologies do not “sell” music to their consumers, the services 
“license” music.114  These licenses are in the common form of a click-
wrap bundle, a contract which is agreed to when the consumer “clicks” 
the “I agree” button of the terms and conditions.115  When the license is 
granted, certain rights are granted and reserved, and normally mean “a 
grant by the holder of a copyright to another of any of the rights 
embodied in the copyright short of an assignment of all rights.”116  In 
contrast, a license for other goods typically includes a period of lease, 
after which the licensed good reverts back to the transferor.117  In this 
instance, the license is not for a set period of time, and it has no 
expectation of return.118  Due to the expectations and realities of the 
licensing agreements in digital goods, courts have split on whether the 
                                                                                                                                   

112 EMILY SUNSTEIN, MARY SHELLEY: ROMANCE AND REALITY 6 (1989) (noting 
Shelley lived a life of poverty).  

113 Brian Palmer, Jonas Salk: Good at Virology, Bad at Economics, SLATE (Apr. 
14, 2014), 
http://www.slate.com/articles/technology/history_of_innovation/2014/04/the_real_re
asons_jonas_salk_didn_t_patent_the_polio_vaccine.html. 

114 See Damien Riehl & Jumi Kassim, Is “Buying” Digital Content Just 
“Renting” for Life? Contemplating a Digital First Sale Doctrine, 40 WM. MITCHELL 
L. REV. 783, 807–08 (2014) (arguing that the use of a license completely avoids the 
limitations of §109 of the Copyright Act, and gives the consumer a lifetime 
“license”). 

115 Apple Media Services Terms and Conditions, supra note 2. The terms of 
service allow a consumer to make seven copies of the downloaded content for 
listening purposes. 

116 Brian W. Carver, Why License Agreements Do Not Control Copy Ownership: 
First Sales and Essential Copies, 25 BERKELEY TECH. L.J. 1887, 1931 (2010). 
Professor Carver argues that the notion of a “license” in copyright is wholly 
fictitious, and is overly ambiguous. 

117 Id. at 1896.  
118 Id. at 1896–97. 
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good itself is sold or just licensed.119 
There are five ways that courts in the United States have evaluated 

whether a license is a true license, or whether it is a sale.120  The ways 
vary on a spectrum of easiest to hardest to evaluate copyrights and 
include the following methods: Reservation of Title, Agreement 
Controls, Uniform Commercial Code (UCC) Controls, Economic 
Realities, or the Perpetual Possession approach.121  Each approach has 
some subcategories, with the Reservation of Title approach being the 
easiest for copyright holders to retain their ownership.122  It is relevant 
to refer to this as the “Magic Words” characterization. 123   In this 
method, the court primarily looks at the language of the agreement, and 
if the copyright holder makes an indication in the licensing agreement 
that they do not sell, they license, the court stops it’s inquiry.124  As a 
result, courts that follow this approach place most of their weight on the 
language of the agreement and find that no title was transferred.125 

The second method to evaluate whether a transfer has occurred is 
slightly more stringent.126  Raymond Nimmer, a specialist in intellectual 
property law, notes that in this method, the contract of the agreement is 
what controls the outcome of the litigation, though simply stating that 
the contract gives a license does not automatically create a license 
instead of a sale.127  In this method, Nimmer states that if a transaction 
involves a single transfer of money for an unlimited period in which the 
consumer has a right to possess, the transaction should be considered a 
sale instead of a license.128  The Ninth Circuit in the United States 
imposes three successive inquiries to determine whether a consumer is 
a licensee or an owner.129  These inquiries are whether the copyright 
owner has: 1) specified that the user is granted a license; 2) has 
significantly restricted the consumer’s ability to transfer the software; 
and 3) has imposed notable use restrictions on the consumer.130 

The third method is largely only relevant in determining who owns 

                                                                                                                                   
119 Id. at 1898. 
120 Id. at 1898—99. 
121 Id.  
122 Id. at 1899. 
123 Id. 
124 Id. 
125 Id. 
126 Id. at 1905. 
127 RAYMOND T. NIMMER, THE LAW OF COMPUTER TECHNOLOGY §1.24[1], at 1-

143 to -44 (3d ed. 1997). 
128 RAYMOND T. NIMMER, THE LAW OF COMPUTER TECHNOLOGY §1.18[1], at 1-

103 (1992) 
129 See Vernor v. Autodesk, Inc., 621 F.3d 1102, 1110 (9th Cir. 2010). 
130 Id. at 1110, 1111. 
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the underlying goods instead of whether a sale occurred.131  Referred to 
as the UCC Controls Approach, it is the reliance on the UCC in 
determining ownership of the goods.132  It is further made irrelevant 
because the international community is not required to adhere to the 
UCC as binding law outside the U.S.133 

Fourth, the Economic Realities approach is a stringent and exacting 
standard upon which courts rely to determine whether a sale was made 
or whether the transaction is just a license.134  This comes primarily 
from the general tone of the agreement.135  While the Reservation of 
Title and the Agreement Controls methods both rely on the formalities 
of the agreement (referring to the transaction as a “licensing agreement” 
and payments as “royalties”), the Economic Realities approach is 
examines how frequently payments are made, and the syntax of the 
language. 136   The Second Circuit has rejected “formal title” as a 
necessary part of being an owner for the purposes of the Copyright 
Act,137 that even though the agreement referred to itself as a license, 
defendant was allowed to keep, discard, or dispose of the software as it 
pleased, even after the relationship with the plaintiff had ended.138 

Finally, the most extreme method is the Perpetual Possession 
Approach.139  In this test, a single payment for transfer of possession 
indefinitely is a sale in reality.140  It is the easiest method by which to 
prove a sale because the only part of the agreement that the courts look 
at is whether there was one payment for an indefinite period of time. 

The European Union takes a similar approach to the Economic 
Realities approach, construing Directive 2009/24/EU to mean that when 
a copyright holder transfers to a transferee, his rights over distribution 
are exhausted.141  The European Union defined sale with a more explicit 
approach, defining a sale as “an agreement by which a person, in return 
for payment, transfers to another person his rights of ownership in an 
item of tangible or intangible property belonging to him.”142   This 
                                                                                                                                   

131 Carver, supra note 116, at 1914. 
132 Id. 
133 Aditi Ramesh et al., CISG v. UCC: Key Distinctions and Applications, 7 

BUS. & MGMT. REV. 459, 459 (2016). 
134 Carver, supra note 116, at 1915. Under this approach, the court looks beyond 

the title and to the substance of the agreement. 
135 Id. 
136 Id. at 1917. 
137 Id. at 1918. 
138 Id. at 1919. 
139 Id. at 1920. 
140 Adobe Sys., Inc. v. Stargate Software, Inc., 216 F. Supp. 2d 1051, 1058 

(N.D. Cal. 2002). 
141 Case C-128/11, UsedSoft GmbH v. Oracle Int’l Corp., 2012 E.C.R. I-118. 
142 Id.  
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definition is different from the American definition in that it explicitly 
included intangible property and suggests that the “first download 
doctrine” may apply to other types of copyrighted works that are not 
software.143  In Europe, after UsedSoft GmbH v. Oracle Int’l Corp., the 
Amsterdam District Court declined to find that reselling e-books was 
copyright infringement while a German court found that purchased e-
books by consumers could not be resold, distinguishing e-books from 
physical works.144 

It is the most desirable, and fair between consumers and producers, 
that all “licenses” are evaluated under the Economic Realities approach, 
as this seems to be more common globally, as well as taking into 
account the language in a way that even the average person can 
understand.  If it is the reality that pressing “purchase” on iTunes is a 
sale, then it is not a license to use the song.  A system that uniformly 
resolves when a digital purchase of a song is a sale or merely a license 
would further rectify the unbalanced dynamic of large record 
companies.  These record companies are able to include a forced 
jurisdictional clause in many non-negotiable user agreements.145  By 
including this clause, many companies are able to engage in forum 
shopping for litigation to take place in a jurisdiction that is favorable to 
them. 146   Furthermore, due to a limited pool of resources, many 
consumers either do not, or cannot, challenge the companies in 
jurisdictions that would treat them fairly.147  The result of this is that 
many of the more unfair aspects of copyright litigation are perpetuated 
in certain court systems.  By adopting a single method of evaluating 
when the transfer is a sale or a license, the irregularities between circuit 
courts are reconciled to a more equitable method of evaluation.   
  
                                                                                                                                   

143 Lukas Feiler, Birth of the First-Download Doctrine–The Application of the 
First-Sale Doctrine to Internet Downloads under EU and US Copyright Law, 16 No. 
4 J. INTERNET L. 1, 16, (2012). 

144 Loek Essers, Dutch Courts Lets eBook Reseller Stay Online, TECHWORLD 
(July 22, 2014, 2:54),  

https://www.techworld.com.au/article/550527/dutch_courts_lets_ebook_reseller
_stay_online/); German Court Nixes Selling Used E-books, PUBLISHERS WKLY (Apr. 
22, 2013), https://www.publishersweekly.com/pw/by-
topic/digital/retailing/article/56916-german-court-nixes-selling-used-e-books.html. 

145 See generally Mike Masnick, How the Major Labels Screw Artists: 
Jurisdiction & Venue, TECHDIRT (Sept. 10, 2012, 12:36 PM), 
https://www.techdirt.com/articles/20120904/16501420272/how-major-labels-screw-
artists-jurisdiction-venue.shtml. 

146 Id.   
147 See generally Alex Wild, Why are Copyright Lawsuits Ridiculously Big?, 

SCI. AM. BLOG NETWORK (Nov. 5, 2013), 
https://blogs.scientificamerican.com/compound-eye/why-are-copyright-lawsuits-
ridiculously-big/.  
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2.� First Sale Limits 
 

For a long time, as illustrated above, adapting intellectual property 
laws to physical goods was easy, as they maintained some form of 
physical embodiment that could be picked up and handled, like a vinyl 
record.  As a technological advancement, digital goods do not conform 
to the same concepts as a physical good.  The first problem that the 
technological advancements cause for the First Sale Doctrine is that it 
no longer is necessary to hand over a physical representation of the 
musical work like a vinyl.  Returning to our hypothetical of the father 
and daughter jazz enthusiasts, under a normal First Sale Doctrine, the 
father could hand the daughter a jazz vinyl record any number of times.  
This deprives the father of the benefit of the music entirely.  However, 
digital goods, like the father’s jazz music files, are fixed in the hard 
drive of a computer.  The same jazz record can be handed over in a 
physical computer hard drive but cannot be copied from one hard drive 
to another.  The requirement that the father hand over the entire library 
to make a transfer to his daughter seems unreasonable, especially if the 
intended transfer is a single song from the collection rather than the 
entire record.  The reason the father cannot transfer a single song is 
because at heart of a digital transfer is the reality that the consumer is 
not distributing his jazz record collection, he is making a reproduction 
of the work for his daughter.  This problem of easy mobility and lack of 
tangibility is why the traditional First Sale Doctrine cannot apply to 
digital goods and why a digital first sale doctrine is necessary. 

The second problem with the First Sale Doctrine in a digital age is 
that the only time that a United States court addressed whether digital 
music resales were infringing on copyright ownership rights, it declined 
to hold that “forward-and-delete” technology would be a viable 
alternative to the first-sale doctrine.148  This is problematic, because at 
the time the Digital Millennium Copyright Act was enacted, “forward-
and-delete” technology did not exist.149  Notably, the Copyright Office 
has acknowledged that “forward-and-delete” schemes would not 
implicate the reproduction rights of copyright holders.150  

The third issue with the First Sale Doctrine with respect to digital 
files is that exhaustion as a concept has several levels to it, and is not 

                                                                                                                                   
148 Capitol Records, LLC v. ReDIGI, Inc., 934 F. Supp. 2d 640, 655 (S.D.N.Y. 

2013). 
149 Sarah Reis, Note, Toward a “Digital Transfer Doctrine”? The First Sale 

Doctrine in the Digital Era, 109 NW. U. L. REV. 173, 205 (2014). 
150 See U.S. COPYRIGHT OFFICE, DMCA SECTION 104 REPORT 98 (2001), 

https://www.copyright.gov/reports/studies/dmca/sec-104-report-vol-1.pdf (last 
visited Feb. 25, 2018).  
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applied uniformly across the globe.151  The exhaustion policy in the 
European Union is different from the exhaustion policy in the United 
States, with the European Union acknowledging a digital transfer in at 
least software programs and the U.S. refusing to acknowledge such a 
policy. 152   European Union countries follow a regional exhaustion 
policy, which is to say that when a copyright holder distributes his or 
her work, it is considered exhausted within a certain region (in this case, 
the European Union) but a sale outside the EU does not exhaust the 
rights inside the EU.153 

Conversely, the United States has followed a form of international 
exhaustion, which means that when a copyright holder distributes his or 
her work anywhere in the world, it is considered exhausted in the U.S.154  
Early in the twentieth century, the United States recognized that the 
right of authors to control the sales of their works only extended to the 
first sale, thereby establishing the First Sale Doctrine in the United 
States.155  Over the next one hundred years, this Doctrine was expanded 
by case law, going further than just the regional exhaustion that the 
future European Union would follow.  The first recognition of an 
international exhaustion of rights was Quality King Distributors, Inc. v. 
L’Anza Research International, Inc., which involved the sale of hair 
care products manufactured in the United States, shipped abroad and 
sold in foreign countries, then imported to the United States and 
resold. 156   Unlike the problems implicated in a digital First Sale 
Doctrine, here, the issue was that L’Anza never alleged that 
unauthorized copies were made, and the copies made in transferring 
digital goods run in direct conflict with that holding.157  Recently, the 
Court has recognized in Kirtsaeng v. John Wiley & Sons, Inc. there is 
no further geographical limitation on the First Sale Doctrine than was 
placed by Quality King, and recognized that the First Sale Doctrine 
extends even to products manufactured or published in foreign 
countries.158 

Each approach has benefits to it.  The EU approach, while not as 
broadly exhausted as international exhaustion, includes some digital 

                                                                                                                                   
151 MASKUS, supra note 89, at 209. 
152 Id.  
153 Id.  
154 Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. 519, 525 (2013); see also 

Papadopoulos, supra note 104, at 50. 
155 See Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 351 (1908). 
156 Quality King Distrib., Inc. v. L’anza Research Int’l, Inc., 523 U.S. 1125, 

1128 (1998). 
157 Id. at 1128–30. 
158 Kirtsaeng, 568 U.S. at 530. 
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goods with the potential to include other digital goods like e-books.159  
On the other hand, the U.S. approach exhausts more easily, recognizing 
the free flow of goods across borders, but does not explicitly include 
digital goods. 160   As discussed below, these distinctions can be 
reconciled with each other, bringing the best of both approaches to a 
solution.  

The last problem the First Sale Doctrine encounters in a digital age 
is that there is a new phenomenon in digital goods, called “tethering.”161  
This is a problem for anyone who wants to sell a digital good like a CD 
or a video game to another person.  When tethered, the copyright holder 
places restrictions on reselling of the disc by permanently identifying 
media items with a single consumer’s device.162  Tethering works to 
suppress the first sale doctrine in video game sales and prevent 
consumers from using their purchased goods for lawful purposes.163  As 
a method of exerting control over the goods after purchase, it is certainly 
effective, though it is subversive to the point of the Copyright Act and 
the First Sale Doctrine’s primary purpose. 164   As technology has 
improved, it has also further increased the scope of the powers that 
copyright owners have. 165   This limits the underlying policies of 
intellectual property rights, primarily the goal that intellectual property 
can be used to benefit society.166  Copyright owners have been able to 
segment off the global economy into different regions, and tether their 
works to certain regions.167 

An example of this is the DVD for the movie Shame, a United 
Kingdom film starring Michael Fassbender.168  In order to have the most 
affordable access to this entertainment, consumers have the options of 
buying the movie from the UK directly and, even with shipping costs, 

                                                                                                                                   
159 Case C-128/11, UsedSoft GmbH v. Oracle Int’l Corp., 2012 E.C.R. I-118. 
160 Peter Cimentarov, The Exhaustion of Copyright in the Digital Environment: 

Are the Rules Suitable to Deal with Digitally Transmitted Goods? A Comparative 
Approach Between the USA and EU (2010-2011) (unpublished ‘Master in de 
rechten’ dissertation, Ghent University). 

161 Stephen McIntyre, Game Over or First Sale, 29 BERKELEY TECH. L.J. 1, 1 
(2014). 

162 Id. 
163 Id. 
164 Id. at 30  
165 See Papadopoulos, supra note 104 at 51. 
166 Adam Moore & Kenneth E. Hilmma, Intellectual Property, STANFORD 

ENCYCLOPEDIA OF PHILOSOPHY § 3.1.2, 
https://plato.stanford.edu/entries/intellectual-property/#PersBaseJustInteProp (last 
updated Oct. 10, 2018).  

167 Papadopoulos, supra note 104 at 51. 
168 SHAME (Film4 & See-Saw Films 2011). 

continued . . . 



�

�	�� �#$��%� ����&'�
"��'�(�������'�� ��'��'�

)���'����

it is still more cost-efficient than buying the American version.169  There 
is no difference in the two versions, just an issue of price, but the DVD 
may be coded so it will not play outside of Europe.170  This has resulted 
in copyright owners being able to extract monopoly profits from 
consumers, and limiting the access consumers have to their products.171  
While it is beneficial for authors of copyrighted works, too much 
protection for authors actually inhibits the economics of innovation, 
incentivizing people to abstain from creating works and keeping their 
works to themselves.172 

B.� Expanding the First Sale Doctrine to Digital Reproduction 
 

There are four reasons why a limited expansion of the First Sale 
Doctrine to cover digital goods is in the best interest of the digital music 
industry.  First, the First Sale Doctrine is consistent with the existing 
purposes of copyright.  Second, it is in line with our public policy goals.  
Third, it is a matter of consumer protection and convenience to allow a 
limited right to reproduce digital goods.  Finally, it is no longer 
impractical or impossible to maintain forward-and-delete technology, 
as was previously thought. 

1.� Aligning the First Sale Doctrine with the Purpose of 
Copyright 

 
First, Copyright was designed to incentivize creation of new works 

of authorship, along with providing a method of resolving disputes over 
copyright infringement and ownership.173  Some commentators argue 
that allowing a digital First Sale Doctrine would undermine the market 
for works of authorship, because the authors would no longer be 
incentivized to create new material.174  This is unfounded, as creative 
people will always be creative, regardless of the incentives to be 
creative; as a passion, creating new works of authorship is rarely done 
for the money involved.175  Usually, the creation is done to share a work 
with the world and bring happiness to some people in the world.176 

                                                                                                                                   
169 See Papadopoulos, supra note 104, at 51–52. 
170 See id. at 51. 
171 Id. 
172 Id. at 45. 
173 See Kelly Trimble, Are Copyright Firms Incentive Intermediaries?, 20 

UCLA ENT. L. REV. 137, 138 (2013).   
174 Reis, supra note 149, at 194.  
175 Rebecca Tushnet, Economics of Desire: Fair Use and Marketplace 

Assumptions, 51 WILLIAM & MARY L. REV. 513, 546 (2009).   
176 See Yoonmo Sang, Toward Cultural Democracy: Digitial First Sale 
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Second, enabling a digital First Sale Doctrine does not limit the 
ability to recover for infringement.177  Simply put, it changes nothing 
with the way authors resolve disputes.  As a matter of fact, the digital 
First Sale Doctrine has the potential to make identifying secondhand 
sellers easier for authors in order to resolve the disputes, because a 
legitimate, open, secondary market could make identification of the 
resellers easier.178  The same way that libraries and booksellers have 
stamps to demarcate where the book has been, an open market for used 
digital music or books could have “stamps” indicating the secondary 
source.179  This would make it easier to identify a chain of ownership to 
determine whether there was infringement, and where that infringement 
occurred. 

One of the side effects of intellectual property is that it provides a 
limited monopoly over the goods.180  While copyright protection further 
enables this monopoly, and that is a goal, the purpose of the monopoly 
is to compensate the author for a limited period of time and in a limited 
scope.181   The United States and the world in general has a strong 
disposition against unlimited monopolies. 182   Monopolies spawned 
antitrust legislation in the US and in virtually every other capitalistic 
nation.183  The traditional First Sale Doctrine was created to limit the 
rights of copyright holders, to prevent the holders from exerting too 
much control over their works, an extension places the balance of power 
back on even footing with the monopolist interests against the 
restrictions against monopolies. 

                                                                                                                                   
Doctrine and Copyright, 21 COMM. L. & POL'Y 221, 230–31 (2016) (explaining that a 
desire to improve a community may motivate innovation). 

177 See 2 MENELL, supra note 15, at 497 (noting the owner’s right to sue for 
infringement).  

178 Alandis Kyle Brassel, Confused, Frustrated, and Exhausted: Solving the U.S. 
Digital First Sale Doctrine Problem Through the International Lens, 48 VAND. J. 
TRANSNAT’L L. 245, 267 (2015). 
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180 See SCOTCHMER, supra note 82, at 76. 
181 See Id.  
182 Emerson P. Schmidt, The Changing Attitude of the Supreme Court Toward 

Monopoly, 12 MARQ. L. REV. 125, 125 (1928); The University of Chicago Worries 
About a Lack of Competition, THE ECONOMIST (Apr. 12, 2017), 
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183 The University of Chicago Worries About a Lack of Competition, supra note 
182. 
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2.� Policies in Favor of a Digital First Sale Doctrine 

a.� Economic 
 
The First Sale Doctrine was designed to benefit society, and creates 

an extension which allows a secondary market to exist, thus benefiting 
society by making music more affordable to new consumers.184   If 
consumers spend less money on used music by digitally purchasing the 
music, they can buy more used music, and spend the saved money on 
new music when it comes out, or they can spend the extra money on 
items such as concert tickets. 185   This extension allows the people 
creating the art to sell more concert tickets and merchandise at the 
concert and compensates them accordingly.186  Due to the market for 
live concerts, most musicians make their money from live performances 
anyway, and expanding on their ability to do so by providing cheaper 
secondhand music is in the best interest for all parties involved.187  If 
ticket prices are more affordable due to lower music costs to consumers, 
concert tickets can show greater penetration in other areas, which would 
greatly increase the impact live concerts have on economies.188 

Since concerts do more than just provide money to performers, it 
would also help local economies.189  Concert venues employ crew to 
work sound, lights, costuming, and all of the other bells and whistles 
that are involved in the show.190  By employing people, the concert 
venue also provides income to workers in the area, giving more 
disposable income to people that can spend it on more music or other 
necessities. 191   The other way that these concerts benefit the 

                                                                                                                                   
184 See generally TODD M. GABE & NICHOLAS LISAC, LOCAL ECONOMIC 

IMPACTS OF POPULAR MUSIC CONCERTS (2013). 
185 Id. at 2. 
186 Id.; See also Hannah Karp, Music Industry Sees Growth in Concert Revenue; 

Fans are Still Willing to Pay for Music, When it’s Live, WALL STREET J. (Sept. 16, 
2016), https://www.wsj.com/articles/music-industry-sees-growth-in-concert-
revenue-1474250642.  

187 Concert Ticket Sales Revenue in North America from 1990 to 2017, 
STATISTA, https://www.statista.com/statistics/306065/concert-ticket-sales-revenue-
in-north-america/ (last visited Feb. 2, 2019) with U.S. Recorded Music Revenues by 
Format, RECORDING INDUSTRY ASS’N OF AM., https://www.riaa.com/u-s-sales-
database/ (last visited Feb. 2, 2019); See also Karp, supra note 186.  

188 See generally Concert Ticket Sales Revenue in North America from 1990 to 
2017, supra note 187.  

189 GABE & LISAC, supra note 184, at 1 (Stating concerts analysis in one city 
indicates concerts create an acreage of 150 jobs and provide localized labor income 
of $9.7 million every year, or $65,000 per worker). 
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communities is from the economic activity that surrounds concerts.192  
Concertgoers go to dinner in town, go to bars after the show, stay in 
hotels, and generally add money to the local economy just by spending 
time there.193 

b.� Exposure  
 
Artists want to gain exposure to new consumers, it is the only way 

that they make money, by introducing new people to their artistry.194  
Artists want to gain exposure, it is why they perform, and it is why there 
is the offering of a limited monopoly over their works, at least that is 
the way the argument goes.195  This desire to share their creation with 
others is allowed and is valued by performers all over the world.196  
Without an incentive to create, people simply would not create, and 
without people to be exposed to, the artist would have a much more 
difficult time finding value from the incentives as their career 
continued.  The international digital market allows artists to continue to 
expose their art to people all over the world, at rates previously 
unseen.197  If the father in our hypothetical cannot not leave his prized 
digital library of music to his daughter, then artist would suffer in 
aggregate from the combined volume of consumers who are missing the 
experience the artist can provide to them because the daughter might 
never be exposed to the artist’s music. 

c.� Access 
 
When contextualized into two subcategories: affordability and 

availability, access is the most obvious additional policy in favor of a 
First Sale Doctrine.198  Secondary markets for used books work to place 
downward pressure on prices. 199   These markets allow consumers 
access to the same material, albeit used, for a diminished price.200  A 
consumer who may not be able to afford the book new can afford it on 

                                                                                                                                   
192 Id. at 2.  
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a used bookshelf in the future, at a discounted price.201  Additionally, 
the access argument works for new listeners who otherwise would not 
spend the money on the new album by an artist.  Imagine a consumer 
who has a passing interest in a new artist but not enough of an interest 
to spend the price for a new digital album, but is willing to spend the 
price for a secondhand digital album.  Her valuation of the music is 
present to take advantage of a secondary market, but not high enough 
yet to take advantage of a primary market. 

Preservation – As the world transitions to a fully digital community, 
many books are no longer offered in print.202  Some cultures run the risk 
of losing integral parts of their history entirely because publishers are 
increasingly using digital imprints, preventing the printing of the 
traditional books.203  If the work is no longer accessible through the 
original copyright owner, as in the circumstance of Taylor Swift 
removing her music from Spotify,204 people can lose their history and 
culture because of the increased monopoly the lack of a digital First Sale 
Doctrine creates. 

d.� Clarity 
 
A digital First Sale Doctrine would create clarity among consumers, 

it is now widely understood that a music purchase from iTunes does not 
actually mean a sale, it means a license.205  Despite this, consumers are 
frequently unaware what that license actually means.206   

Providing a digital First Sale Doctrine allows consumers to be more 
clearly understand that the “license agreement” is a sale, and it comes 
with the same rights that buying a physical vinyl record would come 
with.207  Furthermore, the terms of use can change at any time, and 
allowing the terms to change without notice raises the stakes for 
consumers.208  Being perpetually unaware of what they are allowed to 
do with the digital goods, consumers are left agreeing to terms they do 
not fully understand and accepting language that is left deliberately 

                                                                                                                                   
201 Id. 
202 See generally id. at 246. 
203 See generally id. at 266. 
204 Charlotte Alter, Taylor Swift Just Removed Her Music from Spotify, TIME 

(Nov. 3, 2014), http://time.com/3554438/taylor-swift-spotify/. Taylor Swift is an 
international music icon who withdrew her discography from Spotify, citing the 
negative effect of streaming services on album sales. Id. 
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unclear.209  This is furthered by UsedSoft where the EU court found that 
an indefinite license was a sale.210 

e.� Privacy 
 
Consumer privacy is the final protected feature of the First Sale 

Doctrine.211  With the First Sale Doctrine, consumers are not required 
to seek out the copyright holder and receive permission to dispose of 
the goods.212  Imagine if in order to throw away a book, a consumer was 
required to ask Penguin Publishing for permission.  It would inundate 
the business with requests to dispose of goods.  Now imagine that in 
order for the father in our hypothetical to devise his vinyl collection to 
his daughter when he dies, he had to receive permission from the 
copyright holder.  Suddenly the all-important incentive to create has 
vanished because copyright holders are required to answer every 
inquiry, these creative people would never have time to create again.  
With consumers all over the world, either the copyright holder or her 
agent would be awake twenty-four hours a day to keep up with every 
request.  This would cost the artist in the long run because she would 
not be able to create, or perform; if her agent is the one handling these 
requests, her agent would never have time to book performances, or 
appearances, or collaborations for the artist. 

3.� Consumer Convenience 
 
While the rights of the copyright owners are always accounted for 

in the way that governments have developed copyright protection, it is 
equally clear that in drafting the policies, legislators also consider the 
interests of the consumers.213  The way the law is set now, it is most 
beneficial for copyright holders, but the daughter who inherits her 
father’s jazz collection is left in an extraordinarily inconvenient 
position.  She cannot transfer the music from her father’s computer to 
her own without violating the law and the copyright holder’s interests 
in reproduction.  If she wants to maintain her memories of her father, 
she must keep two hard drives available and become proficient enough 
                                                                                                                                   

209 Id. 
210 Case C-128/11, UsedSoft GmbH v. Oracle Int’l Corp., 2012 E.C.R. I-118. 
211 Brassel, supra note 178, at 245. 
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at using computers that she can replace hard drives every time she wants 
to listen to music her father owned.  Consumer convenience is not the 
primary purpose of policy making, but it is clear that a goal of policy is 
to limit the barriers that in turn limit the access to works of authorship.  
If the policy goals did not have consumer access in mind, the monopoly 
rights that are granted would be expansive and overwhelm any 
consumer access over time.  As it is now, consumers have access to 
music and works of authorship, and therefore, allowing a limited right 
to reproduce digital works would allow that policy interest to be 
furthered. 

4.� Model of Expansion 

a.� Current Existing Model 
 
Throughout this Comment, it has been referenced that in prior eras, 

an expansion of the First Sale Doctrine to include a limited right to 
reproduce digital works was seen as untenable. 214   In the past, an 
expansion was largely considered to be unenforceable, when the 
Copyright Act was passed in 1976, digital technologies were not 
available.215  By the early twenty-first century, the digital technologies 
existed, but forward-and-delete did not.216  These problems have been 
largely ignored and glossed over by courts in their treating of the First 
Sale Doctrine. 

b.� Proposed Future Model 
 
Although the courts have largely ignored the problems the digital 

era places on the traditional model of the First Sale Doctrine, a workable 
solution now exists.217  Creating and implementing forward-and-delete 
technology on computers, making it standard so that the father can send 
his jazz collection to his daughter is currently a workable solution.218  
The concerns when it was first theorized were that it would be highly 
expensive in order to work properly, but if there is one fact that is 
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215 Copyright Act of 1976, 17 U.S.C. § 101 (2012). 
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certain, as technology develops, it will become cheaper.219  This is the 
same truth from the first printing press example at the beginning of this 
Comment.  It was outrageously expensive, but creative people and 
businesses found ways to make it more affordable.  Currently, an 
overwhelming majority of colleges have student newspapers, small 
communities have bulletins, and these printed works are the result of 
cheapening technology over years of constant innovation and 
development to make information more accessible.220 

Therefore, while the initial investment will be high to create and 
implement the forward-and-delete technology, within a relatively short 
period of time, the costs will decrease.  As the costs decrease, copyright 
holders can pass on the savings to consumers, which in turn allows 
artists to create more by drawing in new consumers and gaining 
exposure to new markets that may have previously been left untouched.  
While the current scheme of copyright protection offers is limited to the 
first sale, and a forward-and-delete scheme could be exploited by those 
seeking to circumvent the system, legislation in the United States has 
previously been introduced, which would allow consumers to transmit 
a copy to a single recipient. 221   This legislation would also make 
nonnegotiable license terms (like the ones that come with many digital 
services) unenforceable.222 

The proposed secondary market is unique in several ways that 
promote the interests of digital producers to a level that physical 
copyright holders are not entitled.  This secondary market place, in order 
to ensure that the goals are adequately enforced would ideally be 
regulated by record companies, or an association of the artists that create 
works and manage the revenues generated by the additional secondary 
sales and royalties.  Such a scheme requires the benevolence of the 
recording industry and copyright holders to be fair and non-
discriminatory in their pricing strategy.  This method runs counter to 
one of the deeply held American sentiments against monopolies,223 by 
giving all pricing authority in this secondary market to one entity, it is 
easily abused by the organization that is tasked with managing the 
market.  Alternatively, the secondary market could take place 
individually between sellers with a mandatory minimum royalty based 
on the percentage of the sale.  This would be managed by each 
individual seller, Amazon would manage their secondary market, Apple 
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would manage their secondary market.  While this seems like a more 
manageable scheme, it is subject to more abuse without the oversight of 
a single entity. 

For the sake of the model, let us assume that in primary sales 
royalties, the average artist can negotiate for approximately fifteen 
percent royalties per sale.  This means that for every dollar spent on the 
original, fifteen cents is paid as a royalty to the creator.  In the proposed 
model of a secondary market, the royalty must be lower than the royalty 
of the primary sale, otherwise the goals of providing an affordable 
secondary marketplace are not achieved.  In this model, the proposed 
royalty would be a flat fee of five cents, approximately one third of the 
original royalty.  The reason that it is a flat royalty instead of a 
percentage of the sale reflects the desire of the artist to maintain a steady 
stream.  A fixed royalty rate also reduces the risk of secondary market 
owners and operators to otherwise abuse the market with superfluous 
fees and costs that are not a part of the technical “sale,” therefore 
increasing profits and revenue streams to the market operators while 
reducing the incentives for creators to buy into the system by limiting 
the royalties that artists are paid from the secondary marketplace.  Such 
a system would either require every artist to negotiate with the 
secondary marketplace in a vigorous, time-consuming manner or the 
market would have to be regulated by mandatory minimum pricing 
irrespective of the associated fees in different geographic markets, 
establishing a price “window” with a set minimum price and a set 
maximum price, which would reduce the accessibility to new markets 
by excluding poor users, thereby defeating the policy purposes of 
exposure to broad audiences. 

To illustrate this point, imagine the following: to buy an average 
new album from iTunes costs $10 and an average artist has negotiated 
for fifteen percent royalties, resulting in royalties of $1.50.  A secondary 
market takes the name of BetaTop Music 224  and constructs the 
apparatus in which they facilitate sales of used digital music.  If the 
secondary royalty was set to be a percentage of the sale for the music 
such as five percent, then BetaTop would be able to charge consumers 
amounts rivaling that of a new album, say $9.99.  Although the face of 
the sale would allow the royalties to be approximately $1.49 (rounded 
down), the sale of the album itself is only $4.00 resulting in a negotiated 
royalty of twenty cents.  The additional $5.99 on the price tag is the 
result of maintenance fees and other overhead costs that BetaTop has 
added to artificially inflate the costs of sales.  Such an undesired 
outcome can be avoided if the artist negotiates vigorously on the net 
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sale instead of the sale of the album but could easily also be avoided by 
a set royalty of fifty cents per sale. 

Each of proposed markets has limitations and drawbacks, certainly.  
The limitations of having the marketplace run by an association of 
copyright owners such as the Recording Industry Association of 
America (hereinafter RIAA) is subject to monopolistic pricing that is 
abusive and counter-intuitive to the above-stated policies of exposure 
and affordability.225  On the other hand, having the marketplace run by 
individual sellers such as Amazon or Apple would allow for sellers to 
abuse artists and use their resources to pressure artists into deals that are 
not beneficial to the artist and are lopsided in favor of the distributors.  
Ideally, a secondary marketplace would balance the two aspects, 
providing for secondary sellers like Apple while setting standards 
through the RIAA would allow for individual firm freedom to set prices 
within the parameters set by the oversight body.  Further benefits from 
this balance between the two different options include the opportunity 
for new firms to enter the market without being crowded out by larger 
firms like Apple that can undercut prices and competitors. 

An additional method to create a digital first sale doctrine could also 
be found in Canada, where the copyright laws have been modernized 
with Bill C-11.226  This method confers the rights to authors that have 
always existed, but currently limits the author’s right to transfer or sell 
a tangible work if it has already been sold legally in the marketplace.227 

c.� Problems with the Digital First Sale 
 
As with any new technology or development, there are 

shortcomings that will need to be addressed.  Primarily among the 
concerns raised by a digital First Sale Doctrine is a more complicated 
variation of the problems that currently exist.  Currently, a user can burn 
their library to a CD and then use the CD to copy it to other devices.228  
With a digital First Sale Doctrine, the possibility for users to duplicate 
music that way is potentially made not only easier, but legal, an outcome 
that is undesirable for the policies of copyright. 

Although this is a problem that will need to be addressed, assuming 
consumers will act in bad faith or that all consumers will actively seek 
to circumvent the rules is counter-intuitive to logic.  It is certainly a 
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problem, though the consumers that will seek to abuse the system of 
rules are a distinct minority, not a sizeable enough amount to adversely 
affect the model secondary market.  If Apple wanted to prevent 
consumers from illegally duplicating music, they are in the best position 
to prevent consumers from abusing their system.  Furthermore, a 
legitimate secondary market will incentivize those consumers who 
already circumvent the protocols and rules to develop their own 
businesses and implement the model.  A secondary market would 
further cut into the potential “black market” of illegal downloads and 
songs, because the operators of these black markets are able to charge 
higher fees due to the illegal nature of their operations, they are able to 
extort money beyond the optimal price for used songs.  These black 
markets are also able to collaborate with each other, so they do not 
encroach on each other’s territory.  With competition from legitimate 
secondary markets who can charge lower costs because of the larger 
pool of legitimate customers and without the agreements to not 
encroach on customer bases to protect black market operators, these 
illicit secondary markets are likely to be unsustainable because 
consumers are more willing to buy legal goods than illegal goods. 

Furthermore, this problem is likely to only be a problem for a limited 
time for the future, as CD players become less common in vehicles 
because of the prevalence of auxiliary cables and USB ports to connect 
music via phones and other digital devices.229  As CD players become 
used less, and portable music players like phones become more 
standardized, 230 it is possible that devices used to burn music like CD 
drives also become less utilized.  While these become less viable, the 
problem of shift to those of USB flash drives, it is possible for the 
programming to be implemented that prevents repeated transfers to 
different physical devices.  Already the programming exists that 
prevents access to cloud computing, as evidenced by the limitation of 
devices to access different iTunes accounts.  Finally, as the technology 
becomes more standardized, companies like Apple may provide storage 
or the system for new developers that wish to enter the market.  For a 
small fee, the newcomers can utilize Apple storage and technology to 
assist in their start-up venture.  This would allow for smaller, more 
“localized” secondary markets driven by consumers instead of driven 
by big firms that have the established infrastructure to push the initial 
secondary market venture. 

This primary concern is also easily circumvented by the same 
forward-and-delete technology that enables it.  By enabling the 
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programming in computers, it could simply be applied to burning CDs, 
allowing a user to only burn a single CD from their digital purchase.  
Such a decision and structure would further push users towards digital 
goods and render the physical mediums like CDs undesirable by users 
and expedite the process that is naturally progressing.  It is commonly 
known that digital music is supplanting CDs in the same way that CDs 
supplanted cassette tapes, and so on and so forth.  Therefore, by 
enabling this technology on computers to apply to computer-to-CD 
transfers, it works to shorten the window through which people use CDs 
to transfer music. 

V.�CONCLUSION 
In conclusion, a digital First Sale Doctrine works to benefit artists 

and consumers alike, through exposure to new demographics of 
consumers and easier access to music by not only creating a force to 
drive prices down, but also by expanding the avenues of purchasing for 
consumers.  This father and his daughter shared a very deep, meaningful 
connection through jazz music.  Their relationship deserves to be 
carried on, when her children ask to listen to her music, she should be 
able to pass on those memories she has created with her kids upon her 
death, in the same way her grandfather passed on his record collection 
to her father, she should be able to pass on the combined digital library 
of her and her father to her own children one day. 


