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I. INTRODUCTION 
In February 2018, IBM sued its former Chief Diversity Officer, 

Lindsay-Rae McIntyre, for violating “her one-year noncompetition 
agreement by accepting [an] identical position . . . at Microsoft.”1 IBM 
contended that McIntyre’s defection to one of its main competitors 
risked the disclosure of company trade secrets.2  The claim bore all the 
hallmarks of the classic trade secrecy fact pattern.  Yet, to the keen-eyed 
observer, the trade secrets at issue were anything but ordinary. I BM 
asserted trade secret protection over its confidential diversity 
information, a novel argument made only once before by—wait for it—
Microsoft3.  Diversity information is an umbrella term for data, 
strategies, and initiatives relating to company workforce diversity.4  The 
information at issue in the IBM dispute included “confidential 
strategies, secret diversity representation data, proprietary technologies, 
and recruitment, retention and promotion plans for diverse talent.”5  

Those who had hoped for a judicial pronouncement on the merits of 
IBM’s claim were left disappointed: the parties settled one month later.6  
Yet, the IBM dispute remains a talking point, compared to other 
examples of trade secret claims over “nontraditional” subject matter.7  
Besides diversity information, this includes environmental and 
healthcare safety information, and pharmaceutical supply chain pricing 
information.8  Some scholars have contended, and this Article 
presumes, that nontraditional subject matter lies beyond the “customary 
domain of trade secret law.”9  While “[t]he typical defendant in trade 
secrecy cases involves a competitor who has allegedly misappropriated 
the plaintiff’s trade secret for profit and unfair competition,” in 
nontraditional cases, the “defendant’s motivation is . . . to investigate a 

 
1 Complaint in International Business Machines Corporation v. Lindsay Rae 

McIntyre., No.18-cv-01210 (S.D.N.Y. Feb. 12, 2018) (“Complaint”) at ¶2. 
2 Id. at ¶1.  
3 Moussouris v. Microsoft Corp., No. 2:15-cv-01483 JLR, 2018 WL 1159251, at 

*11–12 (W.D. Wash. Feb. 16, 2018). 
4 Complaint at ¶2. See also, Jamillah Bowman Williams, Diversity As A Trade 

Secret, 107 GEO L.J. 1684, 1699 (2019).  
5 Complaint at ¶6.  
6 Joint Stipulation and Order of Dismissal with Prejudice, International Business 

Machines Corporation v. Lindsay Rae McIntyre., No.18-cv-01210 (S.D.N.Y. Feb. 12, 
2018). 

7 Charles Tait Graves & Sonia K. Katyal, From Trade Secrecy to Seclusion, 109 
GEO. L.J. 1337, 1341 (2021).  

8 Id. at 1353. 
9 Robin Feldman & Charles Tait Graves, Naked Price and Pharmaceutical Trade 

Secret Overreach, 22 YALE J.L. & TECH. 61, 82 (2020). 
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particular source of information.”10  According to Sonia K. Katyal, a 
law professor at Berkeley Law, confidential information is sought for 
the “purposes of disclosure to the public or for the purposes of 
investigation of bias.”11  Flowing from this, there is a risk that 
information owners invoke trade secrecy in novel situations for 
pretextual reasons—to deny informational access and public 
oversight.12  Thus, as explained by Deepa Varadarajan, an associate 
professor of legal studies at the J. Mack Robinson College of Business, 
the trade secret protection of nontraditional information “implicate[s] a 
different set of concerns.”13  

Besides issues of substantive law, nontraditional trade secret claims 
prompt questions about the degree of protection afforded to confidential 
information in litigation.  Should novel trade secret claims be allowed 
to insulate documents from party or public access?  This question is the 
subject of vigorous debate in the context of criminal proceedings, where 
document non-disclosure can have significant constitutional 
implications.14  

But what about civil proceedings?  While the disputes of private 
parties do not invoke issues like the right of confrontation, the 
significance of shielding information from public scrutiny in this 
context should not be overlooked.  Further, there is a compelling 
argument that information of overt public interest, which often includes 
nontraditional subject matter, should generally be disclosed.  Private 
entities should not be allowed to hide behind trade secret claims and 
court orders to suppress information that is being sought for the public’s 
benefit.  In light of this argument, and the regularity with which secrecy 
measures are invoked in litigation, there is good reason to consider 
whether existing practices still pass muster.  As trade secret claims 
evolve, civil procedure should evolve with them.  This Article focuses 
on the judicial approach to sealing motions,15 and whether the current 
balancing of secrecy-access interests accounts for recent developments 
in trade secret-related litigation.  

This Article makes three contributions to the existing literature.  It 
challenges claims that the boundaries of trade secret law are ever-

 
10 Sonia K. Katyal, The Paradox of Source Code Secrecy, 104 CORNELL L. REV. 

1183, 1247-1248 (2019). 
11 Id. 
12 See Williams, supra note 4 at 1689 (arguing that companies can use trade secret 

claims over their diversity information “to hide race and gender disparities”). 
13 Deepa Varadarajan, Business Secrecy Expansion and FOIA, 68 UCLA L. REV. 

462, 479 (2021).  
14 See, e.g., Natalie Ram, Innovating Criminal Justice, 112 Nw. U. L. Rev. 659, 

692 (2018).   
15 A motion to seal is a formal request to the court to prevent the disclosure of 

judicial records or documents to the public.  
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expanding.  Moreover, it argues that nontraditional information, like 
diversity information, should not be categorically excluded from trade 
secret protection.  Additionally, as an alternative to a subject matter 
exclusion, it advances a framework for assessing sealing motions in 
civil proceedings.  This framework provides guidance on how to 
balance competing interests when dealing with nontraditional trade 
secret claims.  

Part II of this Article provides an overview of the principles 
underlying trade secret law.  It also discusses how trade secret secrecy 
measures manifest themselves in civil matters, including motions to 
seal.  Part III outlines the common law and First Amendment rights of 
access, which conflict with secrecy interests, and the different judicial 
tests used to balance secrecy-access interests in sealing motions.  In 
practice, a valid trade secret claim will usually justify the issuance of a 
sealing order.  Against this backdrop, Part IV critically examines claims 
that the boundaries of trade secret law have expanded to accommodate 
nontraditional subject matter.  This leads to Part V, which evaluates two 
solutions to the issue of inadequate access in nontraditional sealing 
motions.  It argues that excluding nontraditional subject matter—like 
diversity information—from trade secret protection would be 
problematic at a doctrinal and policy level.  A preferrable alternative 
would be adopting a revised procedural framework for courts to assess 
trade secret sealing motions more effectively.  

II. AN INTRODUCTION TO TRADE SECRECY 
 

Before evaluating how courts should tackle trade secret sealing 
motions, it is essential to first understand the scope of trade secret 
protection.  A trade secret generally encompasses “any information that 
gives a business a competitive edge over competitors,” so long as it is 
valuable, secret, and the subject of reasonable efforts to preserve its 
secrecy.16  Under state law, trade secret claims are governed by local 
versions of the Uniform Trade Secrets Act (“UTSA”) and § 757 of the 
Restatement of Torts (“Restatement”).17  The Defend Trade Secrets Act 
of 2016 establishes a federal cause of action for trade secret 
misappropriation.18  Despite minor differences in scope,19 these statutes 

 
16 Cal. Bus. Law. Deskbook §30.2 (2022). 
17 Trade Secret Fundamentals, PERKINS COIE (2018) 

https://www.perkinscoie.com/en/news-insights/trade-secret-
fundamentals.html#:~:text=Until%20recently%2C%20civil%20trade%20secret,cons
istency%20among%20the%20various%20states. 

18 18 U.S.C. 1836 (2021). 
19 For an extended discussion on these differences, see Varadarajan, supra note 

13, at 473–77. 



 

212 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

VOL. 23 

adopt a similar, conceptual definition of trade secrets that encompasses 
a variety of subject matter.20  

Varadarajan has criticized this open-ended approach.21  She argues 
that the applicability of trade secrecy to “almost any type of technical 
or business information” is concerning, since protection follows without 
formal registration and trade secrets have no set expiration date.22  
While these are valid concerns, they are assuaged by the doctrinal 
principles that guide trade secret inquiries.  Statutory protection does 
not automatically follow when information falls into a recognized 
category of protectable subject matter.  To qualify as a trade secret, the 
subject matter must also meet three additional requirements.23  First, it 
must be “sufficiently valuable . . . to afford an . . . economic advantage 
over others.”24  Second, it “cannot be a matter of common public 
knowledge” or “generally known” in an industry.25  Third, it must be 
the subject of reasonable efforts to maintain its secrecy.26  These 
requirements place important limitations on the scope of trade secret 
protection.  

To maintain the value of their trade secrets, information owners 
must safeguard them against unauthorized disclosure.  This is a 
multifaceted undertaking.  Many secrecy measures involve company 
policies or contractual arrangements that restrict information 
dissemination.  That said, secrecy measures can, and frequently do, 
extend beyond internal business operations.  Companies also seek to 
limit trade secret disclosure in civil litigation.27  This is unsurprising as 
it would be pointless to put in place internal measures to protect trade 

 
 
20 See, e.g., UNIF. TRADE SECRET ACT § 1(4) (UNIF. L. COMM’N 1985) (defining 

a trade secret as “information, including a formula, pattern, compilation, program 
device, method, technique or process. . .” (emphasis added)). 

21 See Varadarajan, supra note 13, at 471. 
22 Id. at 470. See also, Graves & Katyal, supra note 7 at 1350.  
23 Jake Frankenfield, What Is a Trade Secret?, INVESTOPEDIA (Dec. 22, 2022), 

https://www.investopedia.com/terms/t/trade-
secret.asp#:~:text=To%20be%20legally%20considered%20a,of% 
20a%20company's%20intellectual%20property. 

24 Altavion, Inc. v. Konica Minolta Sys. Lab’y, Inc., 226 Cal. App. 4th 26, 62 
(2014) (quoting Yield Dynamics, Inc. v. TEA Sys. Corp., 154 Cal. App. 4th 547, 565 
(2007)). 

25 Self-Directed Placement Corp. v. Control Data Corp., 908 F.2d 464, 465-66 
(1990). 

26 In re Providian Credit Card Cases, 96 Cal. App. 4th 292, 300 (2002). 
27 Mike Swift & Amy Miller, US Judges in Silicon Valley frustrated by business 

litigation secrecy requests, mlex, (Jan. 23, 2021),  
https://mlexmarketinsight.com/news/insight/us-judges-in-silicon-valley-frustrated-
by-business-litigation-secrecy-requests.  
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secrets only for them to be disclosed at discovery or trial.  Protective 
orders are one method of overcoming this difficulty.28  Under Rule 
26(c)(1)(G) of the Federal Rules Of Civil Procedure (“Federal Rules”), 
or its state equivalent,29 “[t]he court may, for good cause, issue [a 
protective] order to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense, including . . . 
(G) requiring that a trade secret . . . not be revealed.”  Supplementing 
this, Rule 45(c)(3)(B)(i) of the Federal Rules authorizes the quashing or 
modification of a subpoena “if it requires . . . disclosing a trade secret.” 
Courts have also acknowledged a qualified common law evidentiary 
privilege for trade secrets.30  

While these rules limit the disclosure of information to an opposing 
party in litigation, this Article concerns itself with the measures 
available when trade secret owners seek to exclude information from 
the public at large.  In such cases, trade secret owners must file a motion 
or application for particular documents to be filed under seal.31  Courts 
have long recognized the importance of granting sealing motions: 
litigants would otherwise have “to choose between fully presenting their 
claims or defenses (and thereby destroying their trade secrets through 
disclosure to competitors or the public), or foregoing their claims or 
defenses (. . . to keep their trade secrets . . . confidential).”32  That said, 
the right to seal orders is not unlimited. Secrecy interests often arise 
against rights of access, raising questions about which interest should 
prevail in any given circumstance.  

 
 
 
 
 
 
 
 
 
 
 

 
28 Other possible mechanisms include motions to quash discovery and subpoenas.  
29 FED. R. CIV. P. 26(c)(1)(G); FED. R. CIV. P. 45(d)(3)(B)(i); See also, e.g., Iowa 

R. Civ. P. 1.504(1)(a)(7). 
30 EDWARD J. IMWINKELRIED, THE NEW WIGMORE: A TREATISE ON EVIDENCE: 

EVIDENTIARY PRIVILEGES §9.2.1 (4th ed. 2023). Several states, including Kansas and 
California, have also codified this privilege, id. 

31 See FED. R. CIV. P. 5.2; For a state equivalent, see Cal. R. Ct. 2.551(b).    
32 Beam Sys., Inc v. Checkpoint Sys., Inc., No. CV95-4068-RMT (AJWX), 1997 

WL 364081, at *2 (C.D. Cal. Feb. 6. 1997). 
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III. BALANCING RIGHTS OF SECRECY AND ACCESS 
 

In Nixon v. Warner Communications Inc., the Supreme Court 
affirmed “a general right to inspect and copy public records and 
documents, including judicial records and documents.”33  This 
expansive right34 guarantees that courts have a measure of 
accountability, facilitates public monitoring, and furthers the public 
interest in understanding the judicial process.35  Apart from the common 
law, various circuit courts have “identified a right of access [in civil 
proceedings] derived from the First Amendment,”36 although this is 
limited to specific kinds of documents.37  A constitutional right of 
access generally applies if documents have “historically been open to 
the press and general public” and to which “public access plays a 
significant positive role in the functioning of the particular process in 
question.”38  

It follows that where common law and/or First Amendment rights 
of access apply, trade secret owners must rebut these rights before 
documents disclosing trade secrets can be sealed or filed under seal.  
This requires courts to weigh the public interest in access against 
competing secrecy interests.  While there is no uniform test for this 
under the common law, every circuit has adopted a version of a secrecy-
access balancing test to structure its inquiry.39  Some employ a multi-
factor test to determine if there is a significant interest which outweighs 
access.40  Others adopt a strong presumption in favor of access41 and 
require a movant to provide “compelling reasons [for sealing] supported 

 
33 435 U.S. 589, 597 (1978). See also Sloan Filter Co. v. El Paso Reduction Co., 

117 F. 504, 506 (D. Colo. 1902). 
34 While the common law right of access applies to all judicial documents, courts 

disagree on what this term embraces. According to the Ninth Circuit, sealed 
documents attached to non-dispositive motions are not judicial documents. Kamakana 
v. City & Cnty. of Honolulu, 447 F.3d 1172, 1179-80 (9th Cir. 2006). The Second 
Circuit has held that filing a document with the court does not automatically make it 
a judicial document. Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 119 (2d Cir. 
2006). 

35 See, e.g., Kamakana, 447 F.3d at 1178; Lugosch, 435 F.3d at 119. 
36 Kyle J Mendenhall, Can You Keep a Secret? The Court’s Role in Protecting 

Trade Secrets and Other Confidential Business Information From Disclosure in 
Litigation, 62 DRAKE L. REV. 885, 891 (2014). 

37 Hartford Courant Co. v. Pellegrino, 380 F.3d 83, 91-92 (2d Cir. 2004) 
(collecting cases from the First, Second, Third, Seventh, Eight, and Ninth Circuits).  

38 Lugosch, 435 F.3d at 120. See also Richmond Newspapers Inc. v. Virginia, 448 
U.S. 555, 573 (1980). 

39 Metlife, Inc v. Financial Stability Oversight Council, 865 F.3d 661, 666 (D.C. 
Cir. 2017).  

40 See, e.g., In re Leopold, 2020 U.S. Dist. LEXIS 237868 (D.C. Cir. 2020); Va. 
Dep’t of State Police v. Washington Post, 386 F.3d 567, 575 (4th Cir. 2004).  

41 Kamakana, 447 F.3d at 1178.  
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by specific factual findings.”42  Others still determine the weight given 
to the right of access on a continuum43 and, where there is a strong 
presumption of access, require a movant to prove “disclosure would 
work a clearly defined and very serious injury.”44  Lastly, where 
constitutional rights of access are at issue, those rights can be 
superseded if the court finds that a compelling government interest 
necessitates sealing and the sealing order is narrowly tailored to serve 
that interest.45  

Notwithstanding these balancing requirements, their application in 
the context of trade secret sealing motions leaves something to be 
desired.  While some courts have taken a rigorous approach to balancing 
secrecy and access interests, others conduct a cursory analysis before 
deciding in favor of trade secret owners.  The Ninth Circuit falls into 
the latter category, having determined that “[i]n general, ‘compelling 
reasons’ sufficient to outweigh the public’s interest in disclosure and 
justify sealing court records exist when such ‘court files might have 
become a vehicle for improper purposes,’ such as the use of records to 
. . . release trade secrets.”46  This language reflects a remarkable degree 
of judicial deference towards the protection of trade secrets.  

 
 
 
 
 
 
 
 
 
 

 
42 Id. (quoting San Jose Mercury News, Inc v. v. U.S. Dist. Ct., 187 F.3d 1096, 

1102-1103 (9th Cir. 1999)). In the Ninth Circuit, the compelling reasons standard only 
applies where the sealing motion is not tangentially related to the underlying cause of 
action (Ctr. for Auto Safety v. Chrysler Group, LLC, 809 F.3d 1092, 1099 (9th Cir. 
2016)). Nondispositive motions may be sealed with a showing of good cause. 
Kamakana, 447 F.3d at 1180.  

43 United States v. Amodeo, 71 F.3d 1044, 1049 (2d Cir. 1995). 
44 Encyclopaedia Brown Prods., Ltd. v. Home Box Office, Inc., 26 F. Supp. 2d 

606, 613 (S.D.N.Y. 1998). 
45 Press-Enter. Co. v. Superior Ct. of Cal., 464 U.S. 501, 510 (1984). 
46 Kamakana, 447 F.3d at 1179. See also, U.S. v. Criden, 648 F.2d 814, 830 (3d 

Cir. 1981); Encyclopaedia Brown Prods., Ltd. v. Home Box Office, Inc., 26 F. Supp. 
2d 606, 607 (S.D.N.Y. 1998) (“Potential damage from [the] release of trade secrets is 
a legitimate basis for sealing documents and restricting public access during trial.”). 
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IV. THE EXPANSION OF TRADE SECRET LAW? 
 

Should trade secret owners’ interests be afforded such deference?  
According to Judge Highberger,  Manuel Cachán, and Jennifer Roche, 
trade secrecy is one “of the most abused bases upon which sealing is 
sought.”47  They assert that trade secret sealing motions often involve 
“nonspecific financial or business information,” instead of “legitimate 
examples of trade secrets” that satisfy the statutory requirements 
outlined in Part II.48  The shoehorning of all kinds of “commercially 
sensitive” or “proprietary”49 information into trade secret claims has 
caused academic concern over the unchecked expansion of trade secret 
protection.50  These concerns have been amplified by the deployment of 
trade secrecy “in increasingly unusual contexts,”51 namely, 
nontraditional claims.52   

The distinction between nontraditional and conventional trade 
secret subject matter is well-drawn in the existing literature.  
Nevertheless, the soundness of this distinction is open to criticism.  As 
discussed below, novel trade secret sealing motions are differentiated 
because of litigants’ unconventional motivations, not because 
nontraditional subject matter is inherently unlike other types of 
information.  While the issue of how trade secret subject matter should 
be categorized is important, its discussion lies beyond the scope of this 
Article.  For the present purpose, it is presumed that nontraditional 
information is a distinct category of subject matter. 

So, what is it that separates nontraditional from conventional subject 
matter?  Previous scholars argue that while trade secret disputes usually 
center around issues of “profit and unfair competition,”53 nontraditional 
cases, including sealing motions, raise “a different set of issues 
entirely.”54  The average defendant in a nontraditional case is not a 
competitor but “someone acting in the public interest such as a 
journalist, a whistleblower, a research scientist, or a health 
professional.”55  Their objective is to acquire information for public 

 
47 William F. Highberger et al., Department Practice Tips: Considerations For 

Filing A Motion to Seal, 40 L.A. LAWYER 17, 18 (2017). 
48 Id.  
49 Id.  
50 See, e,g., Edmund W. Kitch, The Expansion of Trade Secrecy Protection and 

the Mobility of Management Employees: A New Problem for the Law, 47 S. C. L. REV. 
659, 663-65 (1996). 

51 Graves & Katyal, supra note 22, at 1340. 
52Feldman & Graves, supra note 10 at 82-83. 
53 Katyal, supra note 10 at 1247.  
54 Feldman & Graves, supra note 9 at 83. 
55 Graves & Katyal, supra note 7 at 1352. 
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disclosure, the investigation of bias or regulatory oversight.56  For 
instance, in the context of environmental and healthcare safety 
information, defendants have sought to investigate the impacts of 
chemical production on human health. 57  In the same vein, regulators 
and private litigants have requested access to pharmaceutical supply 
chain pricing information to understand the rising cost of medication.58  
Arguments for informational access in these cases are strong.  Greater 
transparency ensures that industry regulators can effectively evaluate 
corporate behavior59 and that the public is apprised of facts that impact 
their physical and social welfare.  

Similarly strong justifications exist for the disclosure of diversity 
information, which is the focus of this Article.  Diversity information 
refers to data, strategies, and initiatives relating to company workforce 
diversity.60  While claims involving diversity information are rare, they 
hold significance.  In recent years, various companies have pledged to 
improve the workplace opportunities of underrepresented groups like 
women and people of color.61  Unfortunately, it is difficult to hold 
pledgees to this standard when they “resist [releasing information or 
data on their workforce diversity] or put out basic pie charts that can be 
misleading, difficult to verify and impossible to compare.”62  Greater 
access to diversity information would not only promote accountability63 
but “inform the industry and public about the nature and extent of the 
inequity problem.”64  

Nontraditional sealing motions are also set apart by the motivations 
of moving parties.  According to Graves and Katyal, information 
owners use conventional claims of trade secrecy to preserve their 

 
56 Katyal, supra note 10 at 1247. See also, Feldman & Graves, supra note 9 at 82. 
57 Graves & Katyal, supra note 7 at 1354-1355. See, e.g., Nw. Coal. for Alts. to 

Pesticides v. Browner, 941 F. Supp. 197, (D.D.C. 1996).   
58 Feldman & Graves, supra note 9 at 63. 
59 Id. at 74 (“The “lack of transparency prevents regulators from ferreting out 

information and evaluating the behavior they are charged with regulating.”). 
60 Specific examples include data on workforce demographics and employment 

outcomes, talent lists identifying top performers, and recruiting, retaining strategies 
that advance diverse talent. 

61 See, e.g., Joff Wild, More than 25 major companies take innovation diversity 
 pledge, IAM MEDIA (July 23, 2021), https://www.iam-media.com/law-
policy/diversity-pledge-25-companies-sign-usipa.  

62 Will Evans & Sinduja Rangarajan, Hidden figures: How Silicon Valley keeps 
diversity data secret, REVEAL (Oct. 19, 2017), https://revealnews.org/article/hidden-
figures-how-silicon-valley-keeps-diversity-data-secret/. 

63 Williams, supra note 4 at 1723–1724 who argues that transparency would also 
incentivize companies to “pursue effective diversity initiatives” and “encourage 
information pooling and increased collaboration across firms with mutual goals of. . .  
inclusion.”  

64 Id. at 1724.  



 

218 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

VOL. 23 

advantage over market competition; there is a “direct relationship 
between the trade secret and the productive purpose.”65  With 
nontraditional claims, information owners are driven by pretextual 
considerations that have no link to marketplace competition. Feldman 
and Graves claim that “increasingly, companies are attempting to assert 
trade secrecy claims . . . to block regulatory oversight or public inquiry 
into potentially unsavory business practices.”66  In the case of diversity 
information, Williams has argued that companies facing “criticism for 
the lack of diversity within their workforces” could invoke trade secrecy 
to circumvent negative publicity.67  Given the pressure on companies to 
improve their diversity practices,68 there is a real risk of secrecy 
measures being used to shield diversity data and strategies that might 
cause reputational harm.  This is especially concerning where the public 
has incomplete or no access to such information.  Once again, access 
interests are heightened in nontraditional sealing motions.  

Against this backdrop, critics of nontraditional claims argue that 
they risk “an already-broad doctrine [being] stretched even further.”69  
The protection of nontraditional subject matter not only undermines the 
integrity of substantive trade secret law but raises concerns about the 
current balancing of secrecy–access interests in sealing motions.  Given 
the ease with which secrecy measures are invoked in civil litigation, 
Graves and Katyal caution that the “dangerous overreach”70 of 
nontraditional claims poses a “substantial threat to an informed 
democracy.”71  

Most of these assertions are overstated—embracing nontraditional 
information as trade secrets has not caused an uncontrolled expansion 
of trade secret law.  Previous scholars consider much of diversity 
information to be generally known and lacking in competitive value.72  
For example, Professor Williams writes that a number of companies 

 
65 Graves & Katyal, supra note 7 at 1341. 
66 Feldman & Graves, supra note 9 at 82. See also Christopher J Morten & Amy 

Kapczynski, The Big Data Regulator, Rebooted: Why and How the FDA Can and 
Should Disclose Confidential Data on Prescription Drugs, 109 CALIF. L. REV. (2021) 
(discussing efforts by companies (and regulators) to keep health care safety 
information from the public).  

67 Jamillah Bowman Williams, Why Companies Shouldn’t Be Allowed to Treat 
Their Diversity Numbers as Trade Secrets, HARV. BUS. REV. (Feb. 15, 2019), 
https://hbr.org/2019/02/why-companies-shouldnt-be-allowed-to-treat-their-diversity-
numbers-as-trade-secrets.  

68 See, e.g., Investor pressure on firms to address race and other diversity issues 
reaches record levels, DIVERSITYQ (July 22, 2021), https://diversityq.com/investor-
pressure-on-firms-to-address-race-and-other-diversity-issues-reaches-record-levels/. 

69 Feldman & Graves, supra note 9 at 84. 
70 Id. at 66.  
71 Graves & Katyal, supra note 7 at 1340. 
72 Williams, supra note 4 at 1702-1703. 
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publish their workforce-diversity data or advertise their diversity 
recruitment efforts.73  Such publicly available information, she argues, 
is no different from general business strategies which are obviously 
unprotectable.74  Williams also asserts that talent lists featuring 
employees’ identities, abilities, and experience are distinguishable from 
traditionally protected customer contact information lists.75  This is 
because information about key talent “is generally known . . . and 
competitors can easily find it by asking around.”76  Yet such arguments 
overlook the heterogeneity of diversity information; some information 
naturally fits within the definitional prerequisites of trade secret 
protection.  

The subject matter of the IBM-McIntyre dispute illustrates this 
point. IBM claimed that McIntyre not only had knowledge of its 
representation data, some of which IBM had apparently disclosed of its 
own accord,77 but “proprietary technologies.”78  These technologies 
deployed “[a]rtificial [i]ntelligence and algorithms” and were used to 
develop and implement business strategies to recruit, retain, and 
promote diverse talent.79  According to IBM, capitalizing on its diverse 
talent pool not only improved company performance but “significantly 
contributed to [its] competitiveness in the IT industry.”80  This is 
significant for two reasons.  First, computer programs are well 
recognized trade secret subject matter and are explicitly identified in the 
UTSA.81  Second, in her declaration, McIntyre did not dispute that, 
among other things, IBM’s technologies had independent economic 
value and made IBM a competitive market player.82  This illustrates that 
some diversity information is concerned with marketplace competition 
and mirrors conventional trade secrets.  Labelling such information as 
nontraditional is a misnomer.  It follows that extending trade secret 
protection to at least some kinds of diversity information raises no 
doctrinal controversy.  

Further, in situations where nontraditional information does not 

 
73 Id. at 1725.  
74 Id. at 1706 (citing Electro Optical Indus., Inc. v. White, 90 Cal. Rptr. 2d 680, 

686 (Cal. Ct. App. 1999)). 
75 Id. at 1704. 
76 Williams, supra note 4 at 1704 (citing Lockheed Martin v. Aatlas Com. Inc., 

725 N.Y.S.2d 722 (N.Y. App. Div. 2001). See also, Unisource Worldwide, Inc. v. 
Carrara, 244 F. Supp. 2d 977, 985 (C.D.Ill. 2003). 

77 Complaint at 24, International Business Machines Corporation v. Lindsay Rae 
McIntyre., (S.D.N.Y. Feb. 12, 2018) (No. 18-cv-01210). 

78 Id. at 4. 
79 Id. at 1. 
80 Id. at 13. 
81 UTSA §1.4. 
82 McIntyre Dec, supra note 77.  
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meet the threshold for trade secret protection, courts have not enlarged 
trade secret definitions to accommodate this subject matter.  In their 
assessment of nontraditional sealing motions, judges have emphasized 
that the “mere fact that the production of records may lead to a litigant’s 
embarrassment, incrimination, or exposure to further litigation will not, 
without more, compel the court to seal its records.”83  A moving party 
must prove that they have a valid trade secret claim, which entails 
showing that the information had economic value, was not generally 
known and was the subject of reasonable efforts to maintain secrecy.84  
In reiterating these requirements, courts have fallen back on 
longstanding case law85 to safeguard the boundaries of trade secret 
protection.  Where trade secret claims are non-compliant, they are 
promptly rejected.  For example, in Bohannon v. Facebook, the Court 
unsealed the “confidential dollar values [of Facebook’s] transactions, 
refunds, and callbacks,” having found that “revenue figures from nearly 
five years ago would [not] impact current partnerships or provide undue 
advantage to [Facebook’s] competitors.”86 

Similarly, in Moussouris v. Microsoft Corporation,87 Microsoft 
moved to seal portions of internal documents that “reflect[ed] 
Microsoft’s confidential business strategies related to . . . diversity 
initiatives.”88  Microsoft claimed such initiatives were trade secrets as 
they granted it a competitive advantage and their disclosure could harm 
business interests.89  Adopting the recommendations of a special 
master,90 the Court sealed documents that referenced Microsoft’s 
diversity initiatives and strategies but not the underlying raw data.91  In 
her recommendation, the special master cited Microsoft’s own 
statements which suggested that its concerns over the disclosure of raw 
data were about the “negative effect on its reputation and not so much 
that [the information was] a trade secret.”92  The special master also 

 
83 Kamakana, supra note 34, at 1179. See also, Littlejohn v. BIC Corp, 851 F.2d 

673, 685 (3d. Cir. 1998) (distinguishing trade secrets from “confidential business 
information,” which is “not entitled to the same level of protection from disclosure.”); 
See also, Swift & Miller, supra note 27.   

84 18 U.S.C. § 1839. 
85 See, e.g., Apple Inc. v. Samsung Elecs. Co, 727 F.3d 1214, 1222 (Fed. Cir. 

2013). 
86 Bohannon v. Facebook, Inc., No. 12-cv-01894-BLF, 2019 WL 188671 at *18 

(N. D. Cal., Jan. 14, 2019). 
87 Moussouris v. Microsoft Corp, No. 15-cv-1483 JLR, 2018 U.S. Dist. LEXIS 

34685 (W.D. Wash. Mar. 1, 2018). 
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92 Id. at 38. 



 

2022 KEEPING DIVERSITY UNDER WRAPS 221 

determined that, unlike diversity strategies, raw data was not 
information that required significant investment, a factor in support of 
trade secret protection.93  The special master’s remarks, and their 
adoption by the Court, is another example of how judicial actors apply 
well-worn trade secret principles to differentiate legitimate from overly 
broad claims.  Despite pressure from information owners to expand the 
boundaries of legal protection, trade secret law is standing its ground.   

V. THE WAY FORWARD FOR DIVERSITY INFORMATION  
However, even if nontraditional information has not caused an 

expansion of trade secret law, there are valid concerns about the 
invocation of novel trade secret claims in civil litigation.  As discussed 
in Part IV, information underlying nontraditional sealing motions raises 
unique issues because it is sought for the public’s benefit.  Coupled with 
the risk of information owners using novel claims to minimize business 
oversight, there are good reasons for access to prevail over secrecy in 
nontraditional cases.  Unfortunately, current procedural frameworks 
rarely yield this outcome. The resulting informational deficit 
undermines corporate accountability, public welfare, and informed 
decision-making.  This Article’s revised framework would better equip 
courts to address requests for greater access.  

A. Excluding nontraditional information from trade secret 
protection  

 
Current scholarship has offered one solution to the issue of 

inadequate public access: that nontraditional information should be 
categorically excluded from trade secret protection.94  In this regard, 
Williams proposes that the Government should designate diversity 
information as a public resource.95  However, this suggestion has its 
difficulties.  As discussed in Part IV, some types of diversity 
information fall squarely within the ambit of protectable trade secrets.  
There is no adequate justification for labelling such information 
otherwise, especially since courts have shown themselves capable of 
differentiating legitimate from overly broad claims by applying 
established trade secret principles.  Requiring companies to disclose 
nontraditional information, thereby denying them trade secret 

 
93 Id.  
94 Williams, supra note 4, at 1723 (“[D]iversity data and strategies [should be 

treated] as public resources rather than safeguard[ed] as trade secrets.”). 
95 Id. at 1728. In advancing this argument, Williams references the United 

Kingdom’s Equality Act 2010 (Gender Pay Gap Information) Regulations 2017 which 
“require all employers with 250 or more employees to publish aggregate pay data by 
sex on their websites and to make these data publicly available for at least three years.” 
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protection, would also run afoul of the plain wording of trade secret 
legislation.  As noted in Part II, trade secrecy embraces all kinds of 
subject matter so long as it is secret, has independent economic value 
by virtue of its secrecy, and is the subject of efforts to maintain its 
secrecy.  Arbitrarily carving out exceptions to protection – like diversity 
information – contradicts the ordinary meaning of these statutes and 
introduces “confusion in trade secret doctrine.”96 

There is also a strong policy argument in favor of expansive trade 
secret protection.  A rapidly changing economy has prompted 
corporations to adapt their business models to remain relevant.97  Our 
perceptions of what a 21st century business looks like are constantly 
changing.  This sense of unpredictability extends to the kinds of 
information companies regard as valuable and seek to safeguard from 
their competitors.  A broad definition of trade secrecy alleviates this 
unpredictability by protecting emerging technologies and business 
strategies.  A subject matter limitation, beginning with diversity 
information and expanding to other nontraditional subject matter, would 
undermine the ability of trade secret frameworks to respond to modern 
business considerations.  It would also incentivize movants to shoehorn 
new kinds of information that resemble traditional secrets into a 
narrowed scope of protection.  Having the advantage of open-ended 
definitions, it would be ill-advised to handicap trade secrecy when the 
flexibility of its doctrines is needed more than ever.   

For the foregoing reasons, nontraditional information should not be 
excluded from trade secret protection. 

B. A revised procedural framework for sealing motions 
 

How then, should the issue of inadequate public access in 
nontraditional trade secret sealing motions be addressed?  Instead of 
limiting the kind of information that can be protected under trade 
secrecy, courts should revise their approaches to sealing motions.  A 
more nuanced balancing test would dissuade courts from presuming the 
precedence of secrecy interests and encourage them to consider 
heightened public access rights.98  Before discussing the substance of 

 
96 Feldman & Graves, supra note 9 at 123.  
97 Adapt or die: eight businesses that transformed their business models to 

survive, HISCOX (May. 9, 2022), https://www.hiscox.co.uk/broker/about-
hiscox/news/adapt-or-die-eight-businesses-transformed-their-business-models-
survive. 

98 This Paper acknowledges that such a proposal has its limitations. Even with a 
revised test, there may be cases where courts fail to appreciate the strength of access 
interests. This is because public interest arguments in favor of access do not always 
surface during the adversarial process. That said, a revised balancing test serves as an 
important first step towards improving informational access.  
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this proposal, it bears noting that there are existing calls to reform the 
sealing motion process.  These recommendations include adopting a 
uniform approach across circuits and shifting away from a presumption 
of public access found in some jurisdictions to an active prioritization 
of corporate secrecy objectives.99  Importantly, none of these 
suggestions account for the recent emergence of nontraditional trade 
secret claims.  

Any procedural modification to the sealing motion process cannot 
be a one-size-fits-all solution.  While different nontraditional claims 
might raise similar concerns about the need for public disclosure, the 
preceding discussion makes clear that not all nontraditional information 
is alike.  In weighing whether to seal documents disclosing trade secrets, 
it would be improper for courts to apply the exact same analysis 
regardless of the kind of secret at issue.  If the moving party has a valid 
trade secret claim, i.e., the information meets the definitional 
requirements, courts should have a mechanism by which to assess the 
strength of the secrecy interest underlying that claim.  Only then can a 
more accurate and fair balancing of secrecy and access interests be 
conducted.  To that end, this Article proposes a hierarchy which 
categorizes trade secrets for the purposes of sealing motions.  At the top 
of the hierarchy are “strong” trade secrets.  These secrets invoke 
powerful secrecy interests and almost always trump public access 
interests.  At the bottom of the hierarchy are “weak” trade secrets, which 
are usually insufficient to justify sealing without further evidence.  

Differentiating between strong and weak types of information is not 
a novel concept.100  In Feist Publications Inc. v. Rural Telephone 
Service Company Inc., the Supreme Court had to decide whether 
copyright subsisted in a telephone directory.101  The Court found that 
while compilations of facts are within the subject matter of copyright, 
“copyright in a factual compilation is thin.”102  The upshot of thin 
copyright protection is a higher standard of proof to establish 
infringement.  “[I]f substantial similarity is the normal measure required 
to demonstrate infringement, [then] ‘supersubstantial’ similarity must 
pertain when dealing with works subject to only ‘thin’ protection.  At 
the limiting case of ‘the thinnest of copyright protection,’ entire 
duplication would be required.”103  

In concluding that factual compilations only had thin protection, the 
Supreme Court in Feist was guided by the degree of “originality” that 

 
99 Mendenhall, supra note 36, at 916. 
100 Feldman & Graves, supra note 9, at 66. 
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102 Id. at 348-349.  
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went into creating compilations.104  Originality is an established 
prerequisite to copyright protection that is mandated under Article 1, § 
8, cl. 8 of the Constitution.105  This offers a principled means by which 
to differentiate different types of works.  Likewise, Feldman and Graves 
have advocated for the use of substantive trade secret principles to 
distinguish strong and weak types of information.106  Drawing from “the 
wisdom of experience gained in generations of development of 
copyright . . . law,”107 they contend that certain types of information 
should only be afforded “thin” trade secret protection because they exist 
at the outer bounds of protectable material.108  A “[t]hin trade secret 
would exist when the independent economic value or creation aspect of 
the secret is scant, such that the item of information qualifies for 
protection, but only just so.”109  

Feldman and Graves’ suggestion should extend to trade secret 
sealing motions.  Referencing the prerequisites of trade secrecy set out 
in Part II, courts could use a list of non-exhaustive factors to assess the 
strength of secrecy interests.  These factors might include the business 
impact of disclosing the relevant trade secret, the ability to reverse 
engineer the trade secret using publicly available information, and the 
effort taken to maintain the trade secret’s secrecy.  Where the evidence 
indicates that a trade secret owner would suffer serious financial harm 
from disclosure, this would point to a stronger need for secrecy.  
Conversely, if the trade secret can be easily replicated or is not heavily 
guarded, the justification for strong secrecy measures would be 
weakened.   

Some nontraditional information would be less likely to invoke a 
strong secrecy interest.  Specifically in the case of diversity information, 
raw data that has already been disclosed (as in the Microsoft litigation) 
and is of minimal economic value would likely only justify weak 
protection.  On the other hand, information like IBM’s proprietary 
technologies would be more likely to attract strong protection because 
IBM invested substantial resources to maintain their secrecy.  The 
technologies also played an important role in IBM’s cultivation of its 
talent pool, and their disclosure would have seriously undermined 
IBM’s competitiveness.  

Once courts have identified the strength of the secrecy interest at 
issue, they can then turn their attention to balancing it against access 
interests.  In that regard, this Article envisages circuit courts applying 
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their existing tests for sealing motions.  This is because the tests already 
require courts to consider the strength of access interests in their 
analysis, although, as noted in Part III, some have not meaningfully 
done so.  For diversity information, relevant factors in assessing the 
strength of access interests would include whether the information 
would verify a company’s promises to improve its diversity or provide 
the public with otherwise inaccessible information about diversity 
practices.  

Despite its reliance on existing tests, this Article’s framework will 
yield novel outcomes.  Requiring courts to consider whether a secrecy 
interest deserves strong or weak protection will encourage a more 
careful analysis of the competing access interest.  This in turn will 
facilitate a meaningful weighing of interests.  Where weak secrecy 
interests are involved, courts should not automatically regard the 
existence of a trade secret as a basis for sealing.  Retaining this 
assumption for weak trade secrets would render their classification 
meaningless.  The burden of proof should lie with the moving party to 
show that secrecy should prevail over access.  

To summarize, the proposed framework comprises the following 
steps: First, confirm there is a valid trade secret claim before applying a 
non-exhaustive list of factors to determine the strength of the secrecy 
interest.  Second, balance secrecy and access interests by applying the 
circuit’s existing balancing test for sealing.  As part of this exercise, 
courts should both consider the strength of the competing access interest 
and also not assume there is a basis for sealing where the trade secret in 
question attracts a weak secrecy interest.  

For completeness, while the proposed framework aims to tackle the 
issues arising from nontraditional trade secret claims, its application is 
not limited to such circumstances.  Even so-called classic trade secrets 
can invoke heightened disclosure interests.  The proposed framework 
aims to offer an improved balancing exercise for all trade secret claims.  
This will ensure that as trade secret law continues to develop, the civil 
litigation tools available to trade secret owners remain relevant and fair.  

VI. CONCLUSION 
The maturation of trade secret law has prompted an emergence of 
novel trade secret claims.  While some have expressed concern at this 
development, we need not panic.  Rather than undermine trade secret 
doctrine, novel claims demonstrate the importance of relying on well-
established principles.  So-called nontraditional claims are less radical 
than they initially seem.  That said, the protection of nontraditional 
information raises questions about the weight that should be ascribed 
to secrecy interests in sealing motions.  This is especially so where the 
information is sought for the purpose of public disclosure and access 
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interests are strengthened.  In these cases, existing approaches to 
sealing motions may fall short of adequately balancing secrecy–access 
considerations.  This Article offers a way forward by proposing a 
hierarchy of trade secrets for sealing motions, ranging from strong to 
weak secrets.  This would aid courts in distinguishing types of 
information and help them to strike a better balance when weighing 
corporate secrecy interests against calls for disclosure. 
 
 




