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I.�INTRODUCTION 
Traditionally, Washington has led international efforts to bring 

down barriers to cross-border capital flows with the goals of expanding 
investment opportunities for United States multinational businesses and 
creating a more stable and efficient international system.1  The United 
States relies heavily on foreign cash inflows to compensate for a 
shortage of savings in America, and the U.S. routinely ranks among the 
most favorable destinations for foreign direct investors.2  As a result, 
foreign direct investment plays a significant and growing role–yet 
shrinking presence–in the U.S. economy.3  

A corporation’s board of directors is given broad powers to manage 
the business and affairs of the corporation.4  Additionally, Delaware 
corporations may deal selectively with stockholders in the acquisition 
of shares,5 and corporate directors have fiduciary duties to take actions 
in the best interest of the corporation and its shareholders.6  Recent 
moves in Washington have effectively excluded foreign investors from 
influence over the business or management of certain U.S. companies, 
leaving such companies with questions and concerns about the future of 
innovation and competition. 7   Through an analysis of the Foreign 
Investment Risk Review Modernization Act (“FIRRMA”),8 this paper 
provides an illustration of the many issues evident in the Act and its 
potential to cripple corporate decision making along with the nation’s 
economic and competitive advantage. 

First, this paper discusses the purpose of FIRRMA and examines 
how the Act expands the jurisdiction of the Committee on Foreign 
Investment in the United States (“CFIUS”), cloaking the Committee 
with new authority to review and intervene into lucrative foreign 
                                                                                                                                   

1 Jonathan Masters & James McBride, Foreign Investment and U.S. National 
Security, COUNCIL ON FOREIGN REL. (Aug. 28, 2018), 
https://www.cfr.org/backgrounder/foreign-investment-and-us-national-security� 

2 See id. 
3 See id. 
4 DEL. CODE ANN. tit. 8, § 141 (2016). 
5 Unocal Corp. v. Mesa Petrol. Co., 493 A.2d 946, 953–54 (Del. 1985); Kaplan 

v. Goldsamt, 380 A.2d 556, 568–69 (Del. Ch. 1977); Cheff v. Mathes 199 A.2d 548, 
554 (Del. 1964); Bennett v. Propp, 187 A.2d 405, 408 (Del. 1962); Kors v. Carey, 
158 A.2d 136, 140–41 (Del. Ch. 1960); Martin v. Am. Potash & Chem. Corp., 92 
A.2d 295, 302 (Del. 1952). 

6 Revlon, Inc. v. Macandrews & Forbes Holdings, Inc., 506 A.2d 173, 180 (Del. 
1986). 

7 Geoffrey Garrett, The “Trade War” is Really About the Future of Innovation, 
WHARTON MAG. (Apr. 10, 2018), http://whartonmagazine.com/blogs/the-trade-war-
is-really-about-the-future-of-innovation/#sthash.NaM6R9BA.dpbs� 

8 Foreign Investment Risk Review Modernization Act of 2018, Pub. L. No. 115-
232, § 1701 (2018). 
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investment in U.S. businesses. 9   Second, this paper illustrates the 
potential disastrous effects FIRRMA could have on U.S. companies and 
the nation’s economy, its potential for abuse, and concerns and hurdles 
that U.S. businesses and investors face as a result.10  Third, this paper 
explains FIRRMA’s shortfalls and the change needed in order to 
achieve its goals without causing unintended harm.11 

II.�BACKGROUND 
Among United States lawmakers, the concern about the growth of 

Chinese investments in U.S. companies–which has totaled more than 
$100 billion over the past five years–has increased rapidly.12   The 
growth has not just increased, but in fact, in 2018, U.S. intelligence 
agencies noted that China’s targeted acquisitions of U.S. businesses 
constituted an “unprecedented threat” to the United States. 13   The 
growth of Chinese investment is unprecedented, but so is CFIUS’s 
jurisdictional scope for foreign investment review.14 

CFIUS, the interagency group that advises the president on 
when to block foreign takeovers of U.S. businesses on national-
security grounds, has broadened and expanded its review process to 
apply more oversight to investment deals that have not been registered 
with the agency.15  CFIUS was established in 1975 by an Executive 
Order of President Ford16  to dissuade Congress from enacting new 
restrictions on foreign investment, and to respond to concerns that many 
investments were not driven by economic motives, but rather were 
driven by political motives.17  Thirty years later, however, concerns 
about the purchase of commercial port operations of the Peninsular and 
Oriental Steam Navigation Company, a British owned company in six 
U.S. ports by Dubai Ports World (“DP World”), raised discussion and 
criticism in addition to congressional activity during the 109th 
Congress.18  As a result of much public attention on the matter, DP 

                                                                                                                                   
9 See infra Part II. 
10 Foreign Investment Risk Review Modernization Act of 2018 § 4565.  
11 Id. 
12 Masters & McBride, supra note 1. 
13 Id. 
14 See id. (discussing CFIUS’s increased jurisdictional scope under FIRRMA). 
15 Id. 
16 Exec. Order No. 11858, 40 Fed. Reg. 20263 (May 7, 1975).  
17 See JAMES K. JACKSON, CONG. RESEARCH SERV., RL 33388, THE COMMITTEE 

ON FOREIGN INVESTMENT IN THE UNITED STATES (CFIUS) 2 (2018) (“The U.S. 
policy approach to international investment traditionally has been to establish and 
support an open and rules-based system that is in line with U.S. economic and 
national security interests.”). 

18 Jonathan Weisman & Bradley Graham, Dubai Firm to Sell U.S. Port 
continued . . . 
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World decided to sell the U.S. Port operations to an American owner, 
and in 2006, DP World disclosed that a unit of the New York-based 
asset management company, AIG Global Investment Group (“AIG”), 
had acquired the U.S. Port operations for an undisclosed amount.19  This 
transaction occurred even though AIG had no experience in port 
operations.20 

Criticism of the DP World transaction revealed that the terrorist 
attacks on September 11, 2001 fundamentally altered many 
Congressmembers’ viewpoints in regards to the role of foreign 
investment in the U.S. economy and its impact on the national security 
framework. 21   Some members even argued that the change in 
perspective required Congress to reassess the role of foreign 
investments on the U.S. economy in addition to reassessment of the 
implications that foreign investment had on corporate ownership and 
activities that fall under the umbrella of “critical infrastructure.”22  As a 
result, the 109th Congress introduced more than twenty-five bills 
addressing various aspects of foreign investment.23  Additionally, in the 
first session of the 110th Congress, the Members approved, and 
President Bush signed into law, the Foreign Investment and National 
Security Act of 2007 (“FINSA”).24  

Much like FIRRMA, FINSA altered the CFIUS process in order to 
allow greater oversight by Congress, and it increased reporting and 
transparency by the Committee on its decisions.25  Also like FIRRMA, 
FINSA broadened the definition of “national security” and required 
greater scrutiny by the Committee on certain foreign direct 
investments. 26   However, FINSA did not broaden the CFIUS 
jurisdictional scope to the extent the Trump administration believed was 
necessary to address national security concerns, which ultimately led to 
the enactment of FIRRMA.27 
                                                                                                                                   
Operations, WASH. POST (Mar. 10, 2006), 
https://www.washingtonpost.com/archive/politics/2006/03/10/dubai-firm-to-sell-us-
port-operations-span-classbankheadmove-to-end-three-week-dispute-comes-after-
gop-lawmakers-defying-bush-vowed-to-kill-deal-span/bf9a9e42-3dce-469f-934c-
922ac747c85e/?utm_term=.d57694ce969c. 

19 See JACKSON, supra note 17, at 1–2. 
20 See id. at 2. 
21 Id. 
22 Id.  
23 Id.  
24 Id.  
25 Id.  
26 Id.  
27 See generally id. at 49 (“Overall, the proposed changes range from provisions 

that would codify existing administrative actions to provisions that would expand the 
scope of transactions that fall under CFIUS’ jurisdiction and distinguish foreign 

continued . . . 
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Additionally, until recently, less than half of CFIUS filings resulted 
in investigations, and rarely did a president block a transaction. 28  
Indeed, U.S. presidents have only blocked five transactions since 
CFIUS’s launch in 1975; two of the five blocked transactions occurred 
under the Trump Administration.29   However, as concerns increase 
about threats to national security, CFIUS has increasingly chilled 
Chinese investment in numerous ways: 

Technological superiority has long underpinned the 
United States’ military strategy and national security 
innovation base.  The Administration supports 
protecting our national security from emerging risks 
while maintaining an open investment policy.  Although 
the vast majority of foreign direct investment in the 
United States provides economic benefits to our 
nation—including the promotion of economic growth, 
productivity, competitiveness, and job creation—some 
foreign direct investment threatens to undermine the 
technological superiority that is critical to U.S. national 
security.30  

Recently, CFIUS refused to approve a $1.2 billion deal with the 
Dallas money transfer company, MoneyGram, and Ant Financial, a 
Chinese based electronic payments company. 31   It also scuttled a 
proposed takeover of Qualcomm, the California based chip maker, and 
Qualcomm’s Chinese rival, Broadcom. 32   Most recently, in early 
October 2018, CFIUS was called on to review Broadcom’s proposed 
$18.9 billion acquisition of CA Technologies, due to the fact that CA 
Technologies’ network systems are deeply embedded in national 
security agencies and critical infrastructure facilities.33 

As an expanded protective measure, in August 2018, FIRRMA was 
signed into law, “which many experts say is the most significant 

                                                                                                                                   
investments by country.  Specifically, investment transactions involving a ‘country 
of special concern,’ would face a higher level of scrutiny, though the criteria for the 
designation differ between the House and Senate versions.”). 

28 Id. at 7, 57. 
29 Id. at 7, 66. 
30 Determination and Temporary Provisions Pertaining to a Pilot Program to 

Review Certain Transactions Involving Foreign Persons and Critical Technologies, 
83 Fed. Reg. 51,322, 51,324  (Oct. 11, 2018) (to be codified at 31 C.F.R pt. 801). 

31 Alan Rappeport, In New Slap at China, U.S. Expands Power to Block Foreign 
Investments, N.Y. TIMES (Oct. 10, 2018), 
https://www.nytimes.com/2018/10/10/business/us-china-investment-cfius.html. 

32 Id.  
33 Id. 

continued . . . 
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overhaul of the agency’s powers since 1988.” 34   FIRRMA allows 
CFIUS to review a wider range of transactions, including any “non-
passive” investment by foreign persons in U.S. firms involved in 
“critical technology” or other sensitive sectors.35  It also prolongs the 
review period, gives CFIUS greater leeway to suspend and delay 
transactions, authorizes a separate process for the agency to review the 
export of sensitive U.S. technologies, 36  and implements mandatory 
filings for specific transactions.37  

More specifically, for global businesses, two of FIRRMA’s 
most important components include: (1) its dramatic expansion of 
the authority and resources of CFIUS; and (2) its broadening of 
CFIUS’s jurisdiction to include a far wider range of investments.38  
Before FIRRMA, CFIUS only reviewed mergers, acquisitions, or 
takeovers that resulted in “foreign control of any person engaged in 
interstate commerce in the United States.” 39   FIRRMA, however, 
expanded this review to encompass even noncontrolling investments.40 

While FIRRMA does not explicitly target China by name in the 
language of its text, the Act is clearly directed at China.41  Indeed, 
Senator John Cornyn, the senior United States Senator from Texas, and 
the Act’s author, made his motive exceedingly clear by stating that:  

China has weaponized [investment] in order to vacuum 
up U.S. industrial capabilities from American companies 
that focus on dual-use technologies.  China seeks to turn 
our own technology and know-how against us in an 
effort to erase our national security advantage . . . .  
China poses a threat . . . unlike anything the United 
States has ever before faced—a powerful economy with 
coercive, state-driven industrial policies that distort and 

                                                                                                                                   
34 Masters & McBride, supra note 1. 
35 Id. 
36 Id. 
37 Memorandum from Davis Polk & Wardwell LLP to clients relating to 

FIRRMA reforms 1 (Oct. 16, 2018) [hereinafter FIRRMA Reforms], 
https://alerts.davispolk.com/10/3945/uploads/2018-10-16-cfius-pilot-program-
implements-firrma-reforms.pdf?sid=9be5dad4-5aa2-457a-8208-074e707f54bb. 

38 Clay Chandler & Eamon Barrett, Fear and FIRRMA, FORTUNE (Aug. 18, 
2018), http://fortune.com/2018/08/18/fear-and-firrma/� 

39 Masters & McBride, supra�note 1. 
40 Id. 
41 CFIUS Reform: Examining the Essential Elements: Hearing on S. 2098 

Before the S. Comm. on Banking, Housing., & Urban Affairs, 115th Cong. 34–35 
(2018) (statement�of Sen. John Cornyn, Sponsor, Foreign Investment Risk Review 
Modernization Act of 2017). 

continued . . . 



�

 

�!��*� +"�,�#�� �-#�.�� �/�-���� �",��
#�� �-#��� �0 ���1�

�!��

undermine the free market.42  
The implementation of FIRRMA reflects a fundamental change in the 
way America thinks about the free movement of capital. 43   Until 
recently, the consensus among U.S. political and business leaders was 
that “the benefits of foreign investment outweighed the risks; in a free 
market, American innovation would prevail.”44  That deep confidence 
among U.S. leaders is gone.45  In its place is a creeping angst about the 
nation’s deteriorating competitive advantage, a fear that if America’s 
best technology companies are not kept under lock and key, China 
will seize them and then use them against us.46  This apprehension 
about the nation’s technological edge is what led to FIRRMA’s 
broadening of “national security.”47 

Prior to FIRRMA, CFIUS’s authorities did not sufficiently address 
the new and emerging risks that foreign direct investment can pose to 
U.S. technological superiority.48  For example, foreign investors did not 
need to acquire a “controlling interest” in order to obtain certain 
information from a U.S. business or affect certain decisions with respect 
to the use, development, acquisition, or release of critical technology.49  
The only transactions under CFIUS’s purview were those that could 
result in foreign control of a U.S. business.50  Consequently, CFIUS 
lacked authority to prevent foreign entities from acquiring non-
controlling interests in U.S. businesses that produce, design, test, 
manufacture, fabricate, or develop critical technologies.51  
                                                                                                                                   

42 Id. at 34.   
43 See Chandler & Barrett, supra note 38. 
44 Id. 
45 Id. 
46 See John Taishu Pitt, Limiting Foreign Investment to Protect U.S. Economic 

Security: Business Implications, THE DIPLOMAT (June 19, 2018), 
https://thediplomat.com/2018/06/limiting-foreign-investment-to-protect-u-s-
economic-security-business-implications/� 

47 Id. (discussing national security concerns relating to China and other 
countries). 

48 See Press Release, U.S. Dep’t of Treasury, Treasury Releases New Interim 
Regulations for FIRRMA Pilot Program (Oct. 10, 2018), 
https://home.treasury.gov/news/press-releases/sm506 [hereinafter New Interim 
Regulations] (“‘We are pleased to implement this first step of the important and 
bipartisan FIRRMA legislation,’ said Treasury Secretary Steven T. Mnuchin.  
‘These temporary regulations address specific risks to U.S. critical technology while 
informing the development of final regulations that will fully implement 
FIRRMA.’”). 

49 Id. 
50 Id.  
51 Id.; see also Memorandum from Sullivan & Cromwell LLP on Mandatory 

CFIUS Filings for Foreign Investment in Specified Critical Technologies Companies 
2 (Oct. 18, 2018) (explaining what is covered under the Pilot Program). 

continued . . . 
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However, FIRRMA “fixes” the shortfalls by providing CFIUS with 
new authority to address potential national security concerns that may 
arise from such investments. 52   For example, whereas CFIUS only 
covered acquisitions in which a foreign firm takes control of a U.S. 
entity, FIRRMA covers any non-passive investment in a “critical 
technology company,” with the definition of “critical technology” left 
up to CFIUS.53  As written, this appears to bring a wide range of seed, 
venture, and minority investments by foreign investors within 
CFIUS’s purview.54 

The provision also broadens and expands the definition of 
“national security” to include all forms of “technological and 
industrial advantage,” whether or not they concern fields tied 
traditionally to national defense. 55   By expanding CFIUS’s 
jurisdiction to include all technological and industrial areas, FIRRMA 
implicitly acknowledges that the United States’ superiority in these 
areas cannot be left up to the market; the authors believe these critical 
areas must be protected from being acquired by foreign entities, even 
if the transactions occur in a free market.56  Put another way, this is 
fundamentally a delicate form of industrial policy based on 
exclusion.57  

FIRRMA also extends CFIUS’s jurisdiction beyond direct 
investments, by removing the word “direct” from the agency’s limits on 
foreign investment review, providing for the possibility that CFIUS will 
have jurisdiction over certain indirect investments such as venture fund 
investments and direct investment by venture funds into portfolio 
companies. 58   Particularly, CFIUS’s jurisdiction will extend to: (1) 
indirect investments in U.S. businesses implicating critical 

                                                                                                                                   
52 See New Interim Regulations, supra note 48. 
53 Determination and Temporary Provisions Pertaining to a Pilot Program to 

Review Certain Transactions Involving Foreign Persons and Critical Technologies, 
83 Fed. Reg. 51,322, 51,324 (Oct. 11, 2018) (to be codified at 31 C.F.R pt. 801).  

54 See id. at 51,328 (describing the range of transactions covered by the pilot 
program). 

55 JACKSON, supra note 17, at 16 (“This broad definition is enhanced to some 
degree by other provisions of the act, which identify certain sectors of the economy 
that are likely candidates for consideration as components of the national critical 
infrastructure.”). 

56 Determination and Temporary Provisions Pertaining to a Pilot Program to 
Review Certain Transactions Involving Foreign Persons and Critical Technologies, 
83 Fed. Reg. at 51,323–24.  

57 See id.  
58 Steven Croley et al., How FIRRMA Changes The Game For Tech Cos. And 

Investors, LAW 360 (Oct. 10, 2018, 4:08 PM), 
https://www.lw.com/thoughtLeadership/how-firrma-changes-the-game-for-tech-cos-
and-investors� 
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infrastructure; (2) critical technology and sensitive personal information 
that give the fund’s LPs access to “material nonpublic technical 
information”; (3) board membership or board observer rights; or (4) a 
substantive decision-making role in the business.59  As a result, even 
foreign LPs in a venture capital fund that were not previously subject to 
review can now prompt CFIUS jurisdiction.60  

FIRRMA, however, is not without some exceptions for 
investments. 61   A foreign LP will not subject a fund investment to 
CFIUS jurisdiction if: (1) the fund is managed exclusively by a non-
foreign general partner; (2) the LP lacks the ability to control the fund’s 
investments; and (3) the LP does not gain access to “material nonpublic 
technical information.” 62   This exception is important for venture 
capital funds with foreign LPs and U.S. companies seeking fund 
investments, as it effectively provides a process to organize such 
investments without giving rise to CFIUS jurisdiction.63 

While FIRRMA provides the general contours for CFIUS reform, it 
does not provide the specifics.64  To achieve broad-based support for 
FIRRMA, many of the novel, difficult, or contentious issues were 
deferred to the regulation-writing process.65  Therefore, section 1727(b) 
of FIRRMA provided for a staggered process authorizing CFIUS to 
conduct one or more pilot programs to implement provisions in the 
legislation that were not effectuated immediately upon enactment.66  
Throughout FIRRMA, for example, numerous provisions state that they 
are “subject to regulations prescribed by the Committee.”67   These 
references were often the short-term solutions when negotiations around 
certain provisions of the Act were resisted or were challenging.68  

On October 11, 2018, The U.S. Department of the Treasury, as chair 
of CFIUS, issued such a pilot program pursuant to section 1727(c) of 
FIRRMA establishing temporary regulations to implement two 
provisions of FIRRMA that did not take effect immediately upon 
enactment in August 2018.69  In accordance with FIRRMA, the pilot 
                                                                                                                                   

59 Id. 
60 Id. 
61 Id.� 
62 Id. 
63 Id. 
64 See Farhad Jalinous et al., CFIUS Reform Becomes Law: What FIRRMA 

Means for Industry, WHITE & CASE (Aug. 13, 2018), 
https://www.whitecase.com/publications/alert/cfius-reform-becomes-law-what-
firrma-means-industry� 

65 Id. 
66 New Interim Regulations, supra note 48.  
67 Jalinous et al., supra note 64.  
68 Id. 
69 See Determination and Temporary Provisions Pertaining to a Pilot Program 
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program was enacted on November 10, 2018.70   The pilot program 
represents the first step in implementing CFIUS’s expanded authority71 
and responds to two “urgent and compelling” concerns: the willingness 
and ability of some foreign parties to procure equity interests in U.S. 
businesses in order to obtain information and influence decisions 
relating to critical technologies, and the expeditious pace in 
technological change in various U.S. industries.72 

The pilot program expands the transactions that are subject to 
CFIUS review to include certain investments “involving foreign 
persons and critical technologies.” 73   Second, the pilot program 
effectuates FIRRMA’s mandatory declarations provision applicable to 
all transactions that fall within the pilot program’s scope.74  The term 
“pilot program covered investment” means an investment, either “direct 
or indirect, by a foreign person in an unaffiliated pilot program U.S. 
business that could not result in control by a foreign person of a pilot 
program U.S. business”75 and that affords the foreign person: 

(a) Access to any material nonpublic technical 
information in the possession of the pilot program U.S. 
business;  
(b) Membership or observer rights on the board of 
directors or equivalent governing body of the pilot 
program U.S. business or the right to nominate an 
individual to a position on the board of directors or 
equivalent governing body of the pilot program U.S. 
business; or  
(c) Any involvement, other than through voting of 
shares, in substantive decision making of the pilot 
program U.S. business regarding the use, development, 
acquisition, or release of critical technology.76  

Additionally, the pilot program evinces focus on the growing 

                                                                                                                                   
To Review Certain Transactions Involving Foreign Persons and Critical 
Technologies, 83 Fed. Reg. 51,322 (Oct. 11, 2018) (to be codified at 31 C.F.R pt. 
801). 

70 New Interim Regulations, supra note 48.  
71 FIRRMA Reforms, supra note 37, at 2. 
72 Determination and Temporary Provisions Pertaining to a Pilot Program To 

Review Certain Transactions Involving Foreign Persons and Critical Technologies, 
83 Fed. Reg. at 51,324. 

73 Id. at 51,322. 
74 Id. 
75 Id. at 51,328. 
76 Id.  
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concern that “some foreign direct investment threatens to undermine the 
technological superiority that is critical to U.S. national security,”77 and 
focuses on protecting critical American technology and intellectual 
property from potentially harmful foreign acquisitions. 78   The pilot 
program expands the scope of transactions subject to CFIUS review to 
include “certain investments by foreign persons in certain U.S. 
businesses that produce, design, test, manufacture, fabricate, or develop 
one or more critical technologies.”79  It also requires the submission of 
declarations “with basic information regarding certain covered 
transactions, unless the parties elect to file a notice instead.”80 

However, the pilot program process delays the effectiveness of any 
of FIRRMA’s provisions not explicitly specified in section 1727(a).81  
As such, the expanded definition of “covered transaction” for 
investments in critical technologies82 and all other provisions other than 
section 1727(a) will not take full effect until:  

the earlier of: (1) [T]he date that is 18 months after the 
date of enactment of FIRRMA (i.e., February 13, 2020); 
or (2) the date that is 30 days after publication in the 
Federal Register of a determination by the chairperson 
of CFIUS that the regulations, organizational structure, 
personnel, and other resources necessary to administer 
the new provisions are in place.”83  

As a result, the ultimate impact of many of FIRRMA’s key provisions 
is unknown.84 
                                                                                                                                   

77 Id. at 51,324. 
78 See New Interim Regulations, supra note 48. 
79 Determination and Temporary Provisions Pertaining to a Pilot Program To 

Review Certain Transactions Involving Foreign Persons and Critical Technologies, 
83 Fed. Reg. at 51,324. 

80 Id. 
81 Id. at 51,323. 
82 FIRRMA Reforms, supra note 37, at 3 (“In general, ‘critical technologies’ 

refers to controlled exports of various forms, including defense articles or defense 
services included on the United States Munitions List set forth in the State 
Department’s International Traffic in Arms regulations and items on the Commerce 
Control List to the extent that the items are controlled (i) pursuant to multilateral 
regimes or (ii) for reasons relating to regional stability or surreptitious listening.  
This term also includes “emerging and foundational technologies” identified by the 
Commerce Department pursuant to section 1758 of the new Export Control Reform 
Act of 2018 (‘ECRA’).”). 

83 See Determination and Temporary Provisions Pertaining to a Pilot Program 
To Review Certain Transactions Involving Foreign Persons and Critical 
Technologies, 83 Fed. Reg. at 51,323. 

84 See Jalinous et al., supra note 64 (“The negotiated solution appears to be 
deferring to CFIUS to ‘prescribe regulations . . . to limit the application of 
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By its terms, the pilot program “regulates the conduct of foreign 
investors seeking to acquire certain interests in particular U.S. 
businesses,”85 with the view that the acquisition of such interests by 
other nations and foreign persons could “harm the strategic national 
security interests of the United States.”86  Specifically, the pilot program 
covers any U.S. business that “produces, designs, tests, manufactures, 
fabricates, or develops a critical technology” for twenty-seven 
industries “in which the threat of erosion of technological superiority 
from some foreign direct investment requires immediate action.”87  The 
industries listed spans from ball bearings and aluminum to 
semiconductors, batteries, telephones, computers 88  and 
biotechnology.89  As a result, many non-controlling foreign investors in 
these industries will likely be susceptible to CFIUS jurisdiction for the 
first time ever, and in fact, many of these investments are now required 
to be submitted to CFIUS under the pilot program.90  

Even if a foreign investor is able to acquire CFIUS approval of a 
Pilot Program-covered investment, this approval does not grant 
automatic approval for subsequent Pilot Program-covered investments 
even by the same foreign investor in the same U.S. business; the foreign 
investor would be required to file with CFIUS again for any and all 
covered investments.91   To illustrate this process, if, after receiving 
CFIUS approval, a foreign investor or business acquired a four percent, 
non-controlling interest in a pilot program covered U.S. business, upon 
subsequent acquisition by the same foreign investor or business of an 
additional four percent non-controlling interest in the same U.S. 
business—an interest for which would afford the person or business 
additional access to material nonpublic technical information—the 
parties to the investment would be required to file with CFIUS again.92  
                                                                                                                                   
[transactions in (1) and (2) above] to the investments of certain categories of foreign 
persons.’  How broad or narrow those ‘categories of foreign persons’ are—and what 
criteria CFIUS uses to define the categories—will be, in our view, among the most 
important aspects of the regulations implementing this new legislation.”). 

85 See Determination and Temporary Provisions Pertaining to a Pilot Program 
To Review Certain Transactions Involving Foreign Persons and Critical 
Technologies, 83 Fed. Reg. at 51,323. 

86 Id. 
87 Martin Chorzempa, Is the US Treasury Going Too Far in Protecting US 

Technology?, PETERSON INST. FOR INT’L ECON. (Oct. 23, 2018, 9:45 AM), 
https://piie.com/blogs/trade-investment-policy-watch/us-treasury-going-too-far-
protecting-us-technology� 

88 Id. 
89 See FIRRMA Reforms, supra note 37, at 1. 
90 See id. 
91 Id. 
92 Id. 
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Although the pilot program’s regulations will not be permanent and 
will be replaced by final rules to be in place no later than March 5, 
2020,93 the venture industry will still have to live under the temporary 
regulations for the next year, and perhaps even longer.94  In effect, this 
means continued open questions and uncertainty for investors, LPs, and 
startups.95 

III.�THE POTENTIALLY ADVERSE EFFECTS FIRRMA MAY HAVE ON 
AMERICAN COMPANIES AND THE NATION’S ECONOMY 

While the U.S. government is right to appropriately review 
investments from Chinese companies in certain technologies, FIRRMA, 
with the pilot program in its current state, is not the most advantageous 
approach.96  The United States is significantly integrated with China, 
and the two make up an “innovation ecosystem that requires 
cooperation when it comes to research, supply chains, talent, and 
investment in the latest technologies.”97  Additionally, “hard limits on 
investment is impractical in a world where capital is global and 
corporate nationality is fluid.”98 

Nearly all of the emerging technologies that the U.S. and China 
consider strategically important rely on cooperation from the two 
countries.99   Separating the two technology sectors, as FIRRMA is 
currently seeking to do, could be counterproductive and potentially 
devastating. 100   Instead, a strategy that exploits the advantages of 
collaboration while bolstering the United States’ ability to compete is 

                                                                                                                                   
93 See Determination and Temporary Provisions Pertaining to a Pilot Program 

To Review Certain Transactions Involving Foreign Persons and Critical 
Technologies 83 Fed. Reg. 51322, 51325 (Oct. 11, 2018) (to be codified at 31 C.F.R. 
pt. 801). 

94 Jeff Farrah, Foreign Investment Scrutiny: 5 Questions Every Venture Investor 
Should Know the Answer to, NVCA BLOG (Oct. 15, 2018), 
https://nvca.org/blog/foreign-investment-scrutiny-5-questions-every-venture-
investor-know-answer/� 

95 See id. 
96 See Lorand Laskai & Samm Sacks, The Right Way to Protect America’s 

Innovation Advantage, FOREIGN AFF. (Oct. 23, 2018), 
https://www.foreignaffairs.com/articles/2018-10-23/right-way-protect-americas-
innovation-advantage (“As the two leading tech economies, [China and the United 
States] make up an innovation ecosystem that requires cooperation when it comes to 
research, supply chains, talent, and investment in the latest technologies.”). 

97 Id. 
98 Andrew Verstein, The Corporate Governance of National Security, 95 WASH. 

U. L. REV. 775, 786 (2018). 
99 See Laskai & Sacks, supra note 96. 
100 Id. (“Any attempt to separate the two technology sectors by force would 

prove counterproductive at best and devastating at worst.”). 
continued . . . 



�

���� �#$��%� ����&'�
"��'�(�������'�� ��'��'�

)���'����

the proper approach.  This will, however, require precision.  The United 
States will need to identify precisely where barriers are needed, and it 
will have to do so without breaking the cross-border ties that are integral 
to U.S. innovation and competitiveness.  

The chilling effects that CFIUS’s expanded authority may or may 
not pose to U.S. companies are shockingly unclear due to FIRRMA’s 
ambiguities.  Many questions remain about how the regulations will be 
applied, how difficult the process could become for businesses and 
potential investors, how expensive the process will be, and whether 
potential investors will be scared away.101  Another major concern is 
“whether the transaction is likely to reduce the technological and 
industrial advantage of the United States relative to any country 
of special concern.” 102   Although unknown at FIRRMA’s current 
stage, it can be inferred that these concerns are not unwarranted.  

According to skeptics of FIRRMA, the pilot program, as currently 
implemented, applies not only to China, but to every single foreign 
country, which could conceivably overburden CFIUS, impede the 
competitiveness of U.S. companies, and chill the dynamism of the 
technology sector.103   FIRRMA has also been criticized by several 
companies as a regulatory burden discouraging business 104  because 
mergers and acquisitions with foreign partners are vitally important to 
U.S. infrastructure, and for many years, an open investment policy has 
been the symbol of U.S. government policy.105  IBM, for example, has 
expressed concern that the changes could “limit ‘the ability of American 
firms to do business abroad while empowering foreign competitors to 
capture global markets.’”106 

While FIRRMA appears to be designed as a legal response to 
national security threats, the regulations cloak the government with 
                                                                                                                                   

101 See Gabrielle Canon, Why Silicon Valley is Worried About US Plan to Curb 
Chinese Funds, THE GUARDIAN (Nov. 10, 2018, 6:00 AM), 
https://www.theguardian.com/technology/2018/nov/10/silicon-valley-chinese-
funding-trump-administration-pilot. 

102 Chandler & Barrett, supra note 38. 
103 See Masters & McBride, supra note 1� 
104 Guido Alberto Casanova, Weaponizing Commerce: Trump, China, and 

CFIUS, THE DIPLOMAT (Mar. 29, 2018), 
https://thediplomat.com/2018/03/weaponizing-commerce-trump-china-and-cfius/� 

105 Robert Delaney & Jodi Xu Klein, Trade War with China Would be 
‘Devastating” for American Families, US Chamber of Commerce Says, SOUTH 
CHINA MORNING POST (July 20, 2018 8:47 PM), 
https://www.scmp.com/news/china/diplomacy-defence/article/2138018/trade-war-
china-would-be-devastating-american-families. 

106 Kevin Granville, CFIUS, Powerful and Unseen, Is a Gatekeeper on Major 
Deals, N.Y. TIMES (Mar. 5, 2018), 
https://www.nytimes.com/2018/03/05/business/what-is-cfius.html. 
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unprecedented authority to regulate business107 and take a broad and 
expansive view of what constitutes a “threat” to national 
security. 108   The extraordinary scope of authority can now easily 
cripple a U.S. technology market fueled by foreign investment if the 
pilot program is used to further the President’s “America First” trade 
policy.109  In light of the “America First” protectionist trade policy, 
which seeks to return lost manufacturing jobs to the United States, 
CFIUS’s skepticism toward the intentions of foreign buyers, and its 
swift actions to protect critical U.S. technological infrastructure are 
unsurprising.110  

To critics of the “America First” trade policy, the expansive powers 
and the expansive view of what constitutes a “threat” to national 
security carries the potential for misuse.111  The Trump administration 
has already used national security as an excuse to impose tariffs.112  If 
the agency has overbroad authority to block investments in U.S. 
companies through the broad definition of national security, then what 
investments are safe from being twisted into a national security issue?113   

For example, officials seeking to implement the President’s “Buy 
American” policy might block purchases of foreign goods to benefit 
American suppliers rather than to protect national security.114  To that 
effect, the new rules could be used as political leverage in the ongoing 

                                                                                                                                   
107 Shane Harris et al., Trump Eyes Executive Order Expanding Power to Block 

Deals Between U.S., Foreign Telecom Firms, WASH. POST (June 29, 2018), 
https://www.washingtonpost.com/world/national-security/trump-eyes-executive-
order-expanding-power-to-block-deals-between-us-foreign-telecom-
firms/2018/06/29/f6d26a0a-7af3-11e8-aeee-
4d04c8ac6158_story.html?noredirect=on&utm_term=.0e9fe521b40c. 

108 Id.  
109 Drew Svor et al., Chips on Their Shoulders: CFIUS Intervenes in 

Broadcom’s Hostile Takeover Bid for Qualcomm, GLOBAL TRADE BLOG (Mar. 8, 
2018), https://www.globaltradelawblog.com/2018/03/08/broadcoms-takeover-bid-
qualcomm/.  

110 Id.  
111 See Harris et al., supra note 107 (“Experts said that while the draft executive 

order appeared designed to be a legal response to national security threats, it would 
give the government extraordinary new authorities to regulate business.”). 

112 See How to Safeguard National Security Without Scaring Off Investment, 
THE ECONOMIST (Aug. 11, 2018), 
https://www.economist.com/leaders/2018/08/11/how-to-safeguard-national-security-
without-scaring-off-investment. 

113 See Delaney & Klein, supra note 105 (“These moves include punitive tariffs 
on steel and aluminium, announced earlier this month, and expectations that Trump 
will target China specifically with new import taxes on its products.  The latter is the 
likely result of a Section 301 investigation into Beijing’s foreign investment rules, 
which demand the transfer of intellectual property to local companies.”). 

114 Harris et al., supra note 107. 
continued . . . 



�

��2� �#$��%� ����&'�
"��'�(�������'�� ��'��'�

)���'����

trade war with China. 115   Moreover, unreasonable use of national 
security as a justification to protect U.S. industry could have a 
detrimental impact on the rules-based system the U.S. has traditionally 
benefited from, and could limit cooperation from the nation’s closest 
allies.116 

More importantly, one can imagine the devastating results that 
would occur in the U.S. economy if the rest of the world follows China’s 
lead and puts in similar legislation limiting what U.S. companies can 
invest in.117  This concern is not far off.  In fact, “protectionism is on 
the rise and it’s not just in the U.S.”118  Many countries are already 
targeting China and implementing legislation to allow governments to 
block Chinese investments, 119  and the U.S.’s protectionist approach 
seems to mimic certain aspects of China’s own protectionist policies.120  
Indeed, China has the largest worldwide market for semiconductors and 
is trying to fend off foreign technology in a continued effort to establish 
its own semiconductor empire.121   However, in its effort to isolate 
China, the U.S. now faces the risk of isolating itself.122  

Despite efforts to tailor its coverage and to follow the definitions in 
FIRRMA, the pilot program deviates from the carefully negotiated 
approach agreed upon and sidesteps the process of deliberations that 
were crucial to Congress’s ability to strike a compromise.123  Thus, the 
apprehension regarding how the regulations will be applied, how 
difficult and expensive the process could become, and whether potential 
investors will be scared away are also justifiable. 124   For instance, 
companies will potentially be required to pay filing fees up to $300,000 

                                                                                                                                   
115 Canon, supra note 101. 
116 Pitt, supra note 46� 
117 See Delaney & Klein, supra note 105. 
118 Jodi Xu Klein, It’s Not Just the U.S.: Around the World, Doors are Shutting 

on Chinese Investment, POLITICO, (Sept. 13, 2018 5:10 PM), 
https://www.politico.com/story/2018/09/13/china-us-investment-788834.  

119 Id.  
120 See generally William Weightman, Why China Won’t Abandon Its 

Controversial Trade Policies, THE DIPLOMAT (May 24, 2018), 
https://thediplomat.com/2018/05/why-china-wont-abandon-its-controversial-trade-
policies/ (explaining China’s stance on protectionism). 

121 See Scarlett Ness, How China Should Shape the Qualcomm-NXP, MKT. 
REALIST (Mar. 28, 2018, 1:00 PM), https://marketrealist.com/2018/03/how-china-
could-shape-the-qualcomm-nxp-deal. 

122 See Christian Edwards, Former US Treasury Secretary Hank Paulson Warns 
of an ‘Economic Iron Curtain’ if the US and China Can’t Find a Way to Get Along, 
BUS. INSIDER (Nov. 7, 2018, 12:08 AM), https://www.businessinsider.com/former-
treasury-secretary-hank-paulson-warns-us-china-trade-war-2018-11. 

123 Chorzempa, supra note 87. 
124 Canon, supra note 101.  
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with accompanied mandatory declarations.125  Additionally, the pilot 
program applies to all foreign countries, and does not exempt any 
country from filing a mandatory declaration with the Committee.126  
This mandatory declaration requirement is the first of its kind in 
CFIUS’s history127 and will most likely lead to an unprecedented rise in 
declarations.128  As a result, CFIUS may not be able to process these 
declarations and notices quickly and effectively, ultimately leading to 
delays and an increase in investment uncertainty.129  

Such a result is supported by a letter from the leadership of the 
House Financial Services Committee in September of 2018 urging the 
Treasury to focus CFIUS on “countries or governments that pose the 
greatest national security risk.”130  The letter also stated that “NATO 
allies and other friends around the world . . . should not be the target of 
CFIUS’s limited resources.”131  If FIRRMA were to focus CFIUS’s 
limited resources on China, the Act could be much more effective and 
would reduce the potential for negative impacts on the U.S.  However, 
that is not the case.  As a result, instead of advancing the Nation’s 
technological and innovative advantage, America’s recent moves may 
be moving away from the Nation’s long history of economic and 
technological achievements.  

But even if the pilot program were to apply only to Chinese firms 
investing in the U.S. technology sector, in practice, attempting to have 
CFIUS vet all such investments is implausible due to the critical role 
China plays from a U.S. trade standpoint, and to CFIUS’s limited 
resources.132  Therefore, CFIUS needs to take notices—such as that of 
the House Financial Services Committee—into consideration, and 
fashion the final regulations in a way that targets the countries that are 
security threats, while also being more selective in choosing what 
technologies need protection, and without disadvantaging American 
technology firms in attracting investment.133  

Concerns about expanded authority of CFIUS are not baseless.134  
                                                                                                                                   

125 Id. 
126 FIRRMA Reforms, supra note 37, at 4. 
127 Id.  
128 Chorzempa, supra note 87. 
129 Id. 
130 Id. 
131 Id. 
132 Id.; see Katia Dmitrieva & Shawn Donnan, The U.S. Trade Deficit With 

China Is Set to Balloon Again, BLOOMBERG (Feb. 6, 2019, 10:48 AM), 
https://www.bloomberg.com/news/articles/2019-02-06/big-drop-in-u-s-china-trade-
gap-fails-to-alter-widening-trend (explaining that, despite the tariffs, American’s 
continue to buy items from China). 

133 Chorzempa, supra note 87. 
134 See id. 
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Indeed, the Trump administration has claimed that aluminum cans, and 
possibly even automobiles imported from allies, are threats to national 
security.135  The pilot program has raised the already soaring stakes for 
the Commerce Department’s definition process, the most critical matter 
that is still to be decided.136  Although direct investments by foreign 
persons into U.S. businesses engaged in interstate commerce in the 
United States have long been subject to CFIUS review when those 
investments gave the investor actual or potential control over the 
business,137 the clarity of the investment process by foreign persons has 
been muddied through CFIUS’s expanded jurisdiction.  Therefore, a 
foreign person may not even know the definition of a “foreign person” 
for purposes of CFIUS’s expanded jurisdiction over non-controlling 
investments until CFIUS establishes criteria to limit the scope of such 
covered investments to those made by “certain categories of foreign 
persons.”138  Additionally, the definition for “critical technology” is still 
unclear and subject to confusion.139 

Such uncertainty risks chilling investment if foreign persons looking 
to invest in U.S. technologies–even those unlikely to have triggered 
CFIUS review until now–decide to delay in transacting with U.S. 
businesses until these definitions are completely clear and set in 
stone.140  In the meantime, investors might decide to fund an Israeli, 
French, or German business with comparable technology instead of 
taking on the dubious CFIUS process.141  As a result, CFIUS’s broad 
and expanded controls could, and would, impede the development of 
emerging and rudimentary technology in the U.S., particularly if such a 
result causes the technology to be developed elsewhere instead. 142  
Consequently, this could counter FIRRMA’s purpose to protect national 
security, and could instead compromise U.S. national security more 
than foreign investment in domestic development.143  While restrictions 
on Chinese investment in the U.S. technology sector may have value in 
some circumstances, the same strict restrictions on all cross-border 
transactions may have the detrimental impact of reducing available 

                                                                                                                                   
135 Id. 
136 Id. 
137 Croley et al., supra note 58. 
138 Jalinous et al., supra note 64. 
139 See Determination and Temporary Provisions Pertaining to a Pilot Program 

to Review Certain Transactions Involving Foreign Persons and Critical 
Technologies, 83 Fed. Reg. 51,322, 51,324 (Oct. 11, 2018) (to be codified at 31 
C.F.R pt. 801). 

140 Chorzempa, supra note 87. 
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funds for American startups.144  

IV.�FIRRMA FALLS SHORT IN ACHIEVING ITS GOALS WITHOUT 
CAUSING UNINTENDED HARM 

Admittedly, it is vitally important to adequately protect emerging 
U.S. technologies and national security, but FIRRMA may not be able 
to achieve its goals without creating unintended harm.145  For example, 
CFIUS was not designed for the purpose of slowing technology transfer, 
and it cannot effectively slow technology transfer completely for 
various reasons. 146   As evidenced by venture investment data, the 
FIRRMA regulations neither prevent nor deter foreign investment in 
seed or early-stage companies.147  Additionally, export controls would 
be much more effective if there could be an international effort to 
protect the technology; otherwise, the unintended consequence of the 
technology developing faster outside the U.S. aided by foreign 
investment by allied countries may be unavoidable.148  

Furthermore, FIRRMA falls short in addressing another issue: 
companies that have actually experienced forced technology transfers 
with Chinese partners. 149   While curbs on Chinese persons and 
businesses investing in the U.S. may prevent some technology transfer 
to China in the future, the original problem is still without a solution.150  
Moreover, FIRRMA cannot solve the problem of national security 
with technological information because “[l]ess and less do 
information leaks come from executives passing envelopes to foreign 
owners–instead, they are unintentional breaches caused by cyber 
attacks.” 151   Accordingly, blocking foreign investments does not 
insulate U.S. companies from hackers or phishing scams.152  

The new regulations also have the ability to directly impact U.S. 
shareholders who will realize lower returns if they cannot sell their 
                                                                                                                                   

144 Sara Hsu, PERSPECTIVE: FIRRMA to Decrease Chinese Investment in U.S. 
Amidst Trade War, CAP. WATCH (Aug. 9, 2018, 11:05 AM), 
http://www.capitalwatch.com/article-2596-1.html. 

145 Canon, supra note 101. 
146 See Michael Brown & Pavneet Singh, China’s Technology Transfer 

Strategy: How Chinese Investments in Emerging Technology Enable a Strategic 
Competitor to Access the Crown Jewel of U.S. Innovation, DEF. INNOVATION UNIT 
EXPERIMENTAL, at 23 (Jan. 2018), 
https://admin.govexec.com/media/diux_chinatechnologytransferstudy_jan_2018_(1).
pdf� 

147 Id. at 24. 
148 Id. 
149 See Hsu, supra note 144.  
150 Id. 
151 Verstein, supra note 98, at 825. 
152 See id.  
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shares into the global market.153  The new pilot program disregards 
corporate law, even though the relationship between national security 
and corporate law is “contingent and complex.”154  In fact, practicable 
security policy “requires both regulation of and solicitude toward 
private ordering.”155 

In the meantime, and if future changes are not made to CFIUS’s 
broad new jurisdiction, transactions are not completely without hope; 
while likely less favorable, there are other viable options.156  For 
example, to avoid the regulatory thicket and potential delays, U.S. 
companies have looked, and will likely continue to look for ways to 
garner foreign cash flows without going through CFIUS.157  Since an 
acquisition by Chinese investors can require CFIUS approval, some 
U.S. companies have decided instead to forge joint venture and 
licensing deals with Chinese companies.158  

Indeed, a recent transaction with Advanced Micro Devices 
involved a joint venture with the Chinese company Sugon to avoid 
the CFIUS process of its sensitive technology.159  Advanced Micro 
Devices avoided the CFIUS scrutiny by licensing its microchips 
designs instead of selling them.160  Through this process, the Chinese 
partner gained access to Advanced Micro Device’s microchip 
technology, and Advanced Micro Devices received a large payout.161  
Additionally, other business structures can be used to avoid triggering 
CFIUS review, such as convertible debt investments and U.S. 
controlled funds deploying People’s Republic of China capital.162  As 
a result, many deals can still be accomplished so long as they are 
designed under an appropriate channel for the investment.163 
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156 See, e.g., Jane Perlez, China’s Technology Ambitions Could Upset the Global 

Trade War, N.Y. TIMES (Nov. 7, 2017), 
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With regards to convertible debt investments, although control is 
no longer needed to trigger CFIUS review, there must still be some 
form of an equity investment.164  Debt often does not carry the types 
of governance rights that will trigger CFIUS jurisdiction.165  In fact, 
after repeated and failed attempts to clear an equity investment 
through CFIUS, Orient Hontai Capital recently used debt in a 
transaction with the U.S. technology firm Applovin, which permitted 
the parties to close the deal.166  Thus, foreign investors could make 
convertible debt investments in U.S. businesses, and since debt can 
mirror an equity investment, the foreign investor could later 
participate in an IPO the same way as if the foreign investor held 
equity. 167   Although U.S. businesses still face the limitation that 
foreign investors would not be able to require control rights, when 
coupled with another commercial relationship, the foreign investors 
and the U.S. business’s needs could still be satisfied overall.168   

V.�CONCLUSION  
In order to be effective and achieve its goals, CFIUS will need to 

make fundamental changes to FIRRMA through implementation of 
future pilot programs and in fashioning the final regulations.169  If the 
Act can be implemented in a way that directly combats the national 
security concern that at-risk countries—specifically China—pose, then 
it has the potential to be of immense benefit.170  But, if the Act remains 
in its current form, and CFIUS does not make significant changes, it can 
be used to chill critical Chinese investment into the United States even 
further, or worse, it could chill investment from friendly countries into 
the United States.171  If the latter is the case, the Act is not only going 
to be extremely harmful to the U.S., but also counterproductive to the 
growth and success of U.S. companies. 
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