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I. INTRODUCTION 
 
Whether medical or recreational, legalized marijuana has spread 

from state to state faster than if it was left to its own devices as an 
invasive plant species.1  Recreational marijuana is legal across the 
Pacific coastline, in the Rocky Mountains, in the Midwest, and from 
Virginia up through most of the I-95 corridor.2  Although Kentucky and 
North Carolina have not legalized it in any form, both states are leading 
producers of hemp,3 and even the Gulf Coast states produce medicinal 
marijuana.4  Over the past two years, the cannabis product Delta-8 
Tetrahydrocannabinol (“Delta-8 THC”) has rapidly spread throughout 
all of these states—even those opposed to recreational legalization.  
Delta-8 THC is a synthetic version of Delta-9 Tetrahydrocannabinol 
(“Delta-9 THC”), which is the most well-known cannabis product that 
many states have been legalizing medically or recreationally.5  

Proponents of Delta-8 THC argue that the compound has been fully 
legalized by Congress, despite the Drug Enforcement Administration 
(“DEA”) asserting its illegality in a published Interim Final Rule.6  
Despite this action, DEA has yet to enforce the Interim Final Rule 
prohibiting Delta-8 THC—and neither have other regulators, such as 
the Food and Drug Administration, the Department of Agriculture, or 
the Department of Justice (“DOJ”), thus allowing Delta-8 THC to exist 
in legal limbo.7  

This Comment paints a roadmap of the history of cannabis and 
addresses the federal legality of the substance to propose a solution for 
Delta-8 THC and Delta-9 THC regulation in North Carolina.  In Part II, 
this Comment explains the United States (“U.S.”) history of cannabis 

 
1 Elisabeth Garber-Paul & Ryan Bort, The United States of Weed, ROLLING STONE 

(Apr. 22, 2021, 1:00 PM), https://www.rollingstone.com/feature/cannabis-
legalization-states-map-831885/. 

2 Id. 
3 HEMP INDUSTRY DAILY, 2020 US HEMP HARVEST OUTLOOK: TOP HEMP-

PRODUCING STATES 4, 18–19, 24–25 (2020), https://hempindustrydaily.com/wp-
content/uploads/2020/08/hemp-harvest-2020_FINAL.pdf. 

4 Garber-Paul & Bort, supra note 1. 
5 Hannah Docter-Loeb, A Legal-ish Way to Get Stoned is on the Rise. Is it Legit?, 

SLATE (Feb. 3, 2022, 2:14 PM), https://slate.com/technology/2022/02/delta-8-weed-
high-safety-research.html.  

6 Is Delta-8 THC Legal?, KENNYHERTZ PERRY, https://kennyhertzperry.com/is-
delta-8-thc-legal (last visited Mar. 23, 2022); Implementation of the Agriculture 
Improvement Act of 2018, 85 Fed. Reg. 51,639, 51,641 (Aug. 21, 2020) (to be codified 
at 21 C.F.R. pt. 1308, 1312). 

7 KENNYHERTZ PERRY, supra note 6; Nathalie Bougenies, The DEA Declares 
Delta-8 THC is not a Controlled Substance…But Does It?, ABOVE THE LAW (Nov. 19, 
2021, 11:49 AM), https://abovethelaw.com/2021/11/the-dea-declares-delta-8-thc-is-
not-a-controlled-substance-but-does-it/.  
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prohibition up to the passage of the Agriculture Improvement Act of 
2018 and DEA’s 2020 Interim Final Rule.  Part III argues that Delta-8 
THC is illegal by analyzing the Farm Bill’s definition of hemp, DEA’s 
classification of Delta-8 THC as a “synthetic product,” and the Federal 
Analogue Act’s definition of a controlled substance analogue.  Then, 
Part III compares the medicinal and recreational legal actions of first-
mover states on Delta-8 THC products, contending that North Carolina 
legislators should reach consensus to legalize medicinal marijuana, and 
thereby preserve the existing hemp market, in exchange for prohibition 
of Delta-8 THC sales.  Part IV concludes with a final statement on 
Delta-8 THC’s legality and North Carolina’s next steps.  

II. AN OVERVIEW OF CANNABIS: TECHNICAL BACKGROUND, 
PROHIBITION, & LEGALIZATION 

A. Cannabis & Delta-8 THC 
 

Cannabis sativa L. (“Cannabis Plant”) is a fast-growing, flowering 
plant that can reach one to two meters in height.8  The Cannabis Plant 
is commonly referred to as cannabis, marijuana, or hemp.9  “Cannabis” 
can refer to the entire plant, but is also used interchangeably with 
“marijuana” to refer to Cannabis Plants with a high concentrations of 
cannabis compounds,10  whereas, “hemp” most often refers to Cannabis 
Plants with lower cannabis compound concentrations.11 

The Cannabis Plant is rich in phytochemicals—chemicals found in 
plants that protect against bacteria, viruses, and fungi—and contains 
roughly 540 total chemical substances.12  Among those chemical 
substances, over naturally occurring 120 cannabinoids have been 
identified.13  Cannabinoids are classified into three groups according to 
their source of production: endocannabinoids, phytocannabinoids, and 
synthetic cannabinoids.14 

 
8 Zeinab Breijyeh et al., Cannabis: A Toxin-producing Plant with Potential 

Therapeutic Uses, 13 TOXINS, Feb. 2021, at 1, https://www.mdpi.com/2072-
6651/13/2/117. Laws and regulations in the cannabis, hemp, and THC spaces change 
rapidly. This article is accurate as of the date of this publication. 

9 Id. at 1–2. 
10 Cannabis (Marijuana) and Cannabinoids: What You Need to Know, NAT’L 

INST. HEALTH, https://www.nccih.nih.gov/health/cannabis-marijuana-and-cannabino 
ids-what-you-need-to-know (last updated Nov. 2019). 

11 Id. 
12 Phytochemicals (Phytonutrients) as Part of your Cancer Diet, STAN. HEALTH 

CARE, https://stanfordhealthcare.org/medical-clinics/cancer-nutrition-services/reduc 
ing-cancer-risk/phytochemicals.html (last visited Mar. 23, 2022); NAT’L INST. 
HEALTH, supra note 10. 

13 Zeinab Breijyeh et al., supra note 8, at 2.  
14 Id. at 3. 
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The human body produces endocannabinoids, which are considered 
naturally-produced cannabinoids.15  They are part of the 
endocannabinoid system (“ECS”), and play an important role in central 
nervous system development.16  The ECS is comprised of cannabinoid 
receptors, endocannabinoids, and the enzymes responsible for breaking 
down endocannabinoids.17  When activated by a cannabinoid, 
cannabinoid receptors fire neurons in the brain that affect the mind and 
body.18  Cannabinoid receptors are primarily in the brain, but are also 
present elsewhere in the body.19   

Phytocannabinoids are plant-derived and are also considered 
naturally-produced cannabinoids.20  When in a human body, 
phytocannabinoids fire the same cannabinoid receptors as 
endocannabinoids.21  The most well-known and prevalent 
phytocannabinoids are Delta-9 THC and cannabidiol (“CBD”).22  They 
are produced in the Cannabis Plant by granular trichomes covering the 
plant's surface.23  CBD is the second-most prevalent cannabinoid in the 
Cannabis Plant; it has not proven to be psychoactive, and CBD shows 
promise for treating medical conditions like drug-resistant epilepsy in 
children.24  Meanwhile, from the same plant, Delta-9 THC is popularly 
known as a psychoactive intoxicant because it binds to and activates 
humans’ cannabinoid receptors, which increases blood flow to the 
prefrontal cortex and triggers feelings of euphoria from the brain's 
reward system.25  This effect is commonly described as a “high.”26 

On the other hand, synthetic cannabinoids are not naturally 
produced by the human body or by plants, but instead are created 

 
15 Carl R. Lupica et al., Marijuana and Cannabinoid Regulation of Brain Reward 

Circuits, 143 BRIT. J. PHARMACOLOGY 227, 228 (2004), https://pubmed.ncbi.nlm.nih. 
gov/15313883/. 

16 Hui-Chen Lu & Ken Mackie, An Introduction to the Endogenous Cannabinoid 
System, 79 BIOLOGICAL PSYCHIATRY 516, 516 (2016). 

17 Id. 
18 The Science of the Endocannabinoid System:  
How THC Affects the Brain And The Body, SCHOLASTIC (2011), 

http://headsup.scholastic.com/students/endocannabinoid.  
19 Id. 
20 Thies Gülck & Birger Lindberg Møller, Phytocannabinoids: Origins and 

Biosynthesis, 25 TRENDS PLANT SCI. 985, 985 (2020). 
21 Id. 
22 NAT’L INST. HEALTH, supra note 10. 
23 Cailun A. S. Tanney et al., Cannabis Glandular Trichomes: A Cellular 

Metabolite Factory, 12 FRONTIERS PLANT SCI. 1, 1 (2021). 
24 Peter Grinspoon, Cannabidiol (CBD)-What we Know and What we Don’t, 

HARV. HEALTH PUBL’G (Sept. 24, 2021), https://www.health.harvard.edu/blog/canna 
bidiol-cbd-what-we-know-and-what-we-dont-2018082414476. 

25 Lupica et al., supra note 15, at 227. 
26 Id. 
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artificially (usually in a lab).27  Synthetic cannabinoids produce similar 
effects in humas as the two naturally-produced cannabinoids discussed 
above because they bind to the same receptors in the brain.28  The 
European Monitoring Centre for Drugs and Addiction explains that 
“[synthetic cannabinoids] were initially developed over the past [forty] 
years as therapeutic agents, often for the treatment of pain.  However, it 
proved difficult to separate the desired properties from unwanted 
psychoactive effects.”29  In late 2008, several synthetic cannabinoids 
were detected in herbal smoking mixtures, also known as incense or 
room odorizers.30  People were using these herbal smoking mixtures as 
cannabis substitutes.31  While they produced a high, side effects 
included anxiety, confusion, paranoia, rapid heart rate, and vomiting.32  
States subsequently regulated their sale.33  

Generally, the word “marijuana” or “cannabis” refers to parts or all 
of the Cannabis Plant that contain substantial amounts of Delta-9 THC 
(above 0.3 percent on a dry weight basis).34  However, some Cannabis 
Plants contain very little Delta-9 THC.35  Under U.S. law, these plants 
are considered “industrial hemp” or “hemp” rather than marijuana.36  In 
addition to Delta-9 THC and CBD, Delta-8 THC and Delta-10 
Tetrahydrocannabinol (“Delta-10 THC”) are also present in the 
Cannabis Plant.37  Delta-8 THC and Delta-10 THC produce a similar 
but milder high as compared to Delta-9 THC (reportedly about half as 
potent, although research is limited).38  The only difference between 

 
27 Synthetic Cannabainoids: What are they? What are their Effects?, CDC (Apr. 

24, 2018), https://www.cdc.gov/nceh/hsb/chemicals/sc/default.html. 
28 Synthetic Cannabinoids Drug Profile, EUR. MONITORING CTR. FOR DRUGS & 

ADDICTION, https://www.emcdda.europa.eu/publications/drug-profiles/synthetic-can 
nabinoids_en (last visited Mar. 30, 2022). 

29 Id. 
30 Id. 
31 Id. 
32 Id. 
33 About Synthetic Cannabinoids, CDC (Mar. 23, 2021), 

https://www.cdc.gov/nceh/hsb/chemicals/sc/About.html. 
34 Nathalie Bougenies, Perils of the Dry-Weight Basis Threshold, ABOVE THE 

LAW (Oct. 6, 2020), https://abovethelaw.com/2020/10/perils-of-the-dry-weight-basis-
threshold/. 

35 NAT’L INST. HEALTH, supra note 10. 
36 Agriculture Improvement Act of 2018, Pub. L. No. 115-334, 132 Stat. 4490, 

4908 (2018). 
37 Increases in Availability of Cannabis Products Containing Delta-8 THC and 

Reported Cases of Adverse Events, NAT’L ASS’N DRUG DIVERSION INVESTIGATORS, 
https://www.naddi.org/increases-in-availability-of-cannabis-products-containing-
delta-8-thc-and-reported-cases-of-adverse-events/ (last visited Mar. 17, 2022). 

38 Britt Erickson, Delta-8-THC Craze Concerns Chemists, CHEM. & ENG’G NEWS 
(Aug. 30, 2021), https://cen.acs.org/biological-chemistry/natural-products/Delta-8-
THC-craze-concerns/99/i31. 
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Delta-8 THC and Delta-9 THC is the location of a double bond between 
two carbon atoms.39  While Delta-8 THC is technically naturally 
occurring, its natural concentration in the Cannabis Plant is typically too 
low to be extracted outright.40  

In 2021, an oversupply of CBD caused the price of CBD to 
plummet, and producers began looking for ways to turn the excess CBD 
into profit.41  In response, an isomerization process was developed that 
converts existing CBD, a highly-concentrated cannabinoid, to Delta-8 
THC, a milder version, in order to extract larger amounts of Delta-8 
THC.42  Using simple chemistry, the chemical reaction typically runs 
for sixty to ninety minutes to essentially “close the ring on the CBD 
molecule.”43  Results from the chemical reactions often yield a high 
percentage of Delta-8 THC, small amounts of other cannabinoids, and 
reaction by-products.44  This process has created some alarm in the 
scientific community since there is currently little regulatory oversight, 
limited laboratory testing, and most products sold as Delta-8 THC are 
not pure Delta-8 THC because the presence of by-products produced in 
during the reaction.45  

B. History of Use and Prohibition 
 
The Cannabis Plant has been grown by humans for millennia.46  

Ancient Mesopotamians reportedly cultivated it as long ago as 8,000 
B.C.E.47  China has cultivated the Cannabis Plant for thousands of years 
for uses such as fiber, food, and medicine.48  In fact, one of the earliest 
Chinese medical books, the Shennong Ben Cao Jing, featured cannabis 
usage as far back as the Han Dynasty.49  

In medieval Europe, the Cannabis Plant was grown for hemp and 

 
39 Id. 
40 Id. 
41 Id. 
42 Id. The isomerization process is the process by which a compound is 

transformed into any of its isomeric forms, which are forms with the same chemical 
composition but different structures, configurations, and physical and chemical 
properties.  

43 Erickson, supra note 38. 
44 Id. 
45 Id. 
46 High History: What You Should Know About the History of Hemp, CBD 

MANIA, https://www.cbdmania.eu/history-of-hemp (last visited Mar. 30, 2022). 
47 Id. 
48 E. Joseph Brand & Zhongzhen Zhao, Cannabis in Chinese Medicine: Are Some 

Traditional Indications Referenced in Ancient Literature Related to Cannabinoids?, 8 
FRONTIERS PHARMACOLOGY 1, 1 (2017), https://www.ncbi.nlm.nih.gov/pmc/articles 
/PMC5345167/. 

49 Id. at 6. 



 

434 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

VOL. 22 

used across the continent for paper and cloth; hemp was even more 
common than linen in a lot of areas.50  However, the main use of hemp 
during this time was in warfare: the great European navies needed only 
hemp and wood to build ships and “used hemp for everything from their 
ropes to their sails.”51  

Then in the 1500s, colonizers brought hemp from Europe to the 
Americas.52  The earliest reported introduction of hemp to the Americas 
was the Spanish sending seeds from “at least 1513 onwards in order to 
establish permanent harvests in America.”53  In 1619, King James 
issued a royal decree requiring every property owner in Jamestown to 
grow 100 plants of hemp for export.54  George Washington and Thomas 
Jefferson were both believed to have grown hemp.55  By the 1770s, 
hemp cultivation reached what is now Kentucky, and following 
statehood in 1792, Kentucky went on to become a major producer of 
the Cannabis Plant.56  From the 1840s to the 1850s, Kentucky’s harvests 
increased from 15,000 to 40,000 tons per year.57 

Physician William O'Shaughnessy introduced cannabis into 
Western medicine in 1839,58 and by the 1850s, medicinal preparations 
of cannabis were available in American pharmacies.59  An 1862 issue 
of Vanity Fair even included an advertisement for hashish candy—a 
maple sugar candy containing resin of the cannabis plant—as a 
treatment for nervousness and melancholy.60  In the advertisement, the 
hashish candy was described as “a pleasurable and harmless stimulant” 
and that “under its influence all classes seem to gather new inspiration 

 
50 CBD MANIA, supra note 46. 
51 Id. 
52 Manuel Díaz-Ordóñez & Antonio José Rodríguez-Hernández, Cannabis Yarn 

in the Spanish and English Empires. Different Policies, but the Same Results?, 40 
WAR & SOC’Y 25, 30−31 (2021). 

53 Id. 
54 ROBERT DEITCH, HEMP: AMERICAN HISTORY REVISITED: THE PLANT WITH A 

DIVIDED HISTORY 16 (2003). 
55 Id. at 19. 
56 Charles T. Ambrose, Transylvania University and its Hemp Connection, 7 

TRANSYLVANIA TREASURES 1, 1 (2015), https://uknowledge.uky.edu/ 
microbio_facpub/60.  

57 Id. at 5. 
58 Jennie E. Ryan et al., Medicinal Cannabis: Policy, Patients, and Providers, 22 

POL’Y, POL., & NURSING PRAC. 126, 127 (2021), 
https://journals.sagepub.com/doi/pdf/10.1177/1527154421989609. 

59 Mary Barna Bridgeman & Daniel T. Abazia, Medicinal Cannabis: History, 
Pharmacology, and Implications for the Acute Care Setting, 42 PHARMACY & 
THERAPEUTICS 180, 180 (2017), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC531 
2634/?report=reader. 

60 Bob Beach, Enhanced Confections: Then and Now, POINTS HIST. (Dec. 5, 
2019), https://pointshistory.com/2019/12/05/enhanced-confections-then-and-now/. 
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and energy.”61 
However, at the turn of the twentieth century, public opinion on 

cannabis began to change.  Discussion of cannabis became heavily 
linked to immigration, race, and class, making it an enduring, 
controversial social issue.  In this period a high level of drug addiction 
existed, much of which stemmed from unregulated medications that 
included potent narcotics.62  Because of this tumult, the Temperance 
Movement—a social movement advocating against the consumption of 
alcoholic beverages and intoxicating drugs—gained popular support, 
while demand also grew for increased regulation of miracle cure elixirs 
and food.63  In response to this public demand, the Pure Food and Drug 
Act was passed in 1906, which required accurate labeling of food and 
drugs such as cannabis.64  

The next obstacle cannabis encountered was the association of the 
plant with violence, crime, and other socially condemned, deviant 
behaviors.  From 1900 to the 1920s, there was increased immigration 
from Mexico, where use of recreational cannabis was accepted at the 
time.65  Xenophobia and racial animosity painted the use of recreational 
marijuana in a negative light and led to a more general fear of cannabis 
as well.66  Then in 1929, the Great Depression hit and caused historic 
unemployment levels.67  During the Great Depression, public 
resentment of minorities, especially Mexican minorities, increased.68  
Racism and xenophobia fueled a public outcry that newspapers and 
government figures further stoked.69  This public outcry instigated a 
flurry of dubious research which linked the use of marijuana with 

 
61 Id. 
62 Erick Trickey, Inside the Story of America’s 19th-Century Opiate Addiction, 

SMITHSONIAN MAG., (Jan. 4, 2018), https://www.smithsonianmag.com/history/inside-
story-americas-19th-century-opiate-addiction-180967673/. 

63 Temperance Movement, OHIO HIST. CENT., https://ohiohistorycentral.org/w/ 
Temperance_Movement (last visited Mar. 30, 2022); DAVID F. MUSTO, THE 
AMERICAN DISEASE: ORIGINS OF NARCOTICS CONTROL 3 (1999). 

64 Pure Food and Drug Act of 1906, Pub. L. No. 59-384, 34 Stat. 768 (1906). 
65 Marijuana Timeline, PBS FRONTLINE, https://www.pbs.org/wgbh/pages/ 

frontline/shows/dope/etc/cron.html (last visited Mar. 30, 2022); Olivia B. Waxman, 
The Surprising Link Between U.S. Marijuana Law and the History of Immigration, 
TIME https://time.com/5572691/420-marijuana-mexican-immigration/ (Apr. 20, 
2019, 1:30 PM).  

66 Waxman, supra note 65; Robert Solomon, Racism and its Effect on Cannabis 
Research, 5 CANNABIS & CANNABINOID RES. 2, 2−3 (2020), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7173675/#B14. 

67 Christina D. Romer, Great Depression, ENCYC. BRITANNICA, 
https://www.britannica.com/event/Great-Depression (last visited Mar. 19, 2022). 

68 Minority Groups and the Great Depression, ENCYCLOPEDIA.COM, 
https://www.encyclopedia.com/economics/encyclopedias-almanacs-transcripts-and-
maps/minority-groups-and-great-depression (last visited Mar. 17, 2022). 

69 Solomon, supra note 66. 
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violence, crime, and other socially-deviant behaviors, primarily 
committed by “racially inferior” or underclass communities.70  By 1931, 
public opinion was heavily skewed against marijuana, leading to 
twenty-nine states declaring it illegal.71 

In 1930, Congress created the Federal Bureau of Narcotics (“FBN”), 
which immediately began lobbying for harsh penalties for drug use.72  
First, the FBN strongly encouraged state governments to accept 
responsibility for control of the problem by adopting the Uniform State 
Narcotic Act.73  New Hampshire was the only state not to pass the 
Uniform State Narcotic Act or a comparable bill.74  Then, in 1937, 
Congress passed the Marijuana Tax Act after years of public pressure 
campaigns to take action on marijuana.75  The Marijuana Tax Act was 
the first federal legal action taken by Congress to make marijuana 
possession unlawful, allowing possession only by individuals who paid 
an excise tax for certain authorized medical and industrial uses.76 

Over the next several decades, public opinion on marijuana 
waivered back and forth.  During World War II, the U.S. created the 
“Hemp for Victory” campaign, which included a film that explained the 
uses of hemp and encouraged farmers to grow it.77  The Marijuana Tax 
Act was even lifted briefly to allow hemp fiber production to create 
ropes for the U.S. Navy.78  Between 1942 and 1945, American farmers 
planted roughly 400,000 acres of hemp.79  

Then, in 1970, Congress passed the Controlled Substances Act 
(“CSA”) which listed marijuana as a Schedule I substance—the drug 
class that carries the highest penalties.80  Schedule I drugs, substances, 
or chemicals are defined as drugs with no currently accepted medical 

 
70 PBS FRONTLINE, supra note 65. 
71 Id. 
72 Id. 
73 Id. 
74 Sara Andrews, History of Marijuana Laws in Ohio and Supplemental 

Interesting Reports, OHIO CRIM. SENT’G COMM’N 25 (Oct. 19, 2015), 
https://www.supremecourt.ohio.gov/Boards/Sentencing/resources/general/historyMa
rijuana.pdf.  

75 Marijuana Tax Act of 1937., Pub. L. No. 75-238, 50 Stat. 551 (1937). 
76 PBS FRONTLINE, supra note 65. 
77 James Higdon, Legal Marijuana’s Big Moment, POLITICO (Apr. 14, 2018), 

https://www.politico.com/magazine/story/2018/04/24/pot-marijuana-2018-congress-
218069/; Patrick Lynch, Why was Hemp Banned after World War II?, WAY OF LEAF 
(Nov. 5, 2020), https://wayofleaf.com/hemp/why-was-hemp-banned-after-world-war-
ii.  

78 Higdon, supra note 77; Lynch supra note 77. 
79 Lynch, supra note 77. 
80 Controlled Substances Act, Pub. L. No. 91-513, 84 Stat. 1236 (1970) (codified 

at 21 U.S.C. § 801 et seq.). 
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use and a high potential for abuse.81  The CSA was part of the 
Comprehensive Drug Abuse Prevention and Control Act of 1970 
(“Contol Act”), which made it illegal to “manufacture, distribute . . . 
dispense, or possess with intent to manufacture, distribute, or dispense, 
a controlled substance.”82  However, the Control Act was the result of a 
compromise between political parties because it also repealed 
mandatory minimum drug sentences except in limited circumstances.83  
Both Republicans and Democrats in Congress praised the act, including 
then-Congressman George H. W. Bush, who spoke in favor of the repeal 
of mandatory minimums because it would “result in better justice and 
more appropriate sentences.”84 

One year later in 1971, President Richard Nixon declared the “War 
on Drugs” under the auspices of a response to the drastic increase of 
drug and alcohol-related crimes and fatalities in America.85  Nixon 
equated criminalization with prevention and treatment for drug abuse.86  
The administration’s federally subsidized drug treatment program 
dominated federal anti-drug spending from 1971 to 1975.87  Based on 
the federal government's budget numbers for antidrug programs, the 
“demand” side of the War on Drugs—treatment, education, and 
prevention—received greater funding during Nixon's time in office than 
the “supply” side—law enforcement and drug prohibitions.88  
According to David Courtwright, a drug policy historian, “[a] big driver 
of [treatment, education, and prevention] in the early 1970s was crime 
and drug use among soldiers[.] . . . They were sent to a place where 
there were a lot of drugs in very stressful conditions, so shouldn't we try 
to treat that problem?”89 

However, in 1972, the Nixon administration’s War on Drugs 

 
81Drug Scheduling, DRUG ENF’T ADMIN., https://www.dea.gov/drug-

information/drug-scheduling (last visited Mar. 17, 2022). 
82 21 U.S.C. § 841(a)(1). 
83 Molly M. Gill, Correcting Course: Lessons from the 1970 Repeal of Mandatory 

Minimums, 21 FED. SENT’G REP. 55, 55 (2008), https://www.jstor.org/stable/pdf/ 
10.1525/fsr.2008.21.1.55.pdf. 

84 Id. 
85 Dan Baum, Legalize It All, HARPER’S MAG. (April 2016), 

https://harpers.org/archive/2016/04/legalize-it-all/ (“The Nixon campaign in 1968, 
and the Nixon White House after that, had two enemies: the antiwar left and black 
people . . . . We knew we couldn't make it illegal to be either against the war or blacks, 
but by getting the public to associate the hippies with marijuana and blacks with 
heroin, and then criminalizing both heavily, we could disrupt those communities.”). 

86 German Lopez, Was Nixon's War on Drugs a Racially Motivated Crusade? 
It's a Bit More Complicated, VOX (Mar. 29, 2016, 2:00 PM), 
https://www.vox.com/2016/3/29/11325750/nixon-war-on-drugs. 

87 Id. 
88 Id. 
89 Id. 



 

438 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

VOL. 22 

campaign shifted to the enforcement side, using a “tough on crime” 
platform to capture votes of Southerners; as part of the “Southern 
Strategy,” the campaign demonized the relationship between crime and 
drug use. 90  Following reelection in 1973, Nixon signed into law the 
Reorganization Plan Number 2, which created DEA by merging the 
Bureau of Narcotics and Dangerous Drugs; the Office for Drug Abuse 
Law Enforcement; the Office of National Narcotics Intelligence; 
elements of the U.S. Customs Service that worked in drug trafficking 
intelligence and investigations; and the Narcotics Advance Research 
Management Team.91  Yet, after the heroin epidemic decline in the mid-
1970s, Presidents Ford and Carter both “distanced themselves from the 
drug issue.”92  President Carter went so far as to endorse the removal of 
criminal penalties for possession of small amounts of marijuana for 
personal use, but no legislation was enacted in support of this 
proposal.93 

Then, under President Reagan, the 1980s saw a reinvigoration of the 
War on Drugs, favoring more severe penalties but fewer programs for 
treatment.94  Over the course of four years, the annual federal budget of 
the Federal Bureau of Investigation’s drug enforcement units went from 
eight million to ninety-five million dollars.95  In 1982, Vice President 
George H. W. Bush pushed for Central Intelligence Agency and U.S. 
military involvement in drug enforcement efforts.96  In 1984, the 
Reagan administration signed the Comprehensive Crime Control Act 
(“CCCA”) into law, which was the first comprehensive revision of the 
U.S. federal criminal code since the early 1900s.97  The CCCA 
increased federal penalties for cultivation, possession, or transfer of 
marijuana, as was initially made illegal in the CSA.98  

A significant event impacting the War on Drugs during the Reagan 
administration era was the sudden death of Len Bias, a University of 

 
90 Id. 
91 Reorganization Plan No. 2 of 1973, 38 Fed. Reg. 15,932 (1973); see 87 Stat. 

1091 (1973). 
92 DAVID BOYUM & PETER REUTER, AN ANALYTIC ASSESSMENT OF U.S. DRUG 

POLICY 6 (2005). 
93 Evan Puschak, Jimmy Carter Says Marijuana Legalization is A-OK, MSNBC 

(Dec. 12, 2012, 9:14 PM), https://www.msnbc.com/the-last-word/jimmy-carter-says-
marijuana-legalization-msna16877. 

94 Just Say No, HISTORY, https://www.history.com/topics/1980s/just-say-no 
(Aug. 21, 2018). 

95 KATHERINE BECKETT, MAKING CRIME PAY: LAW AND ORDER IN 
CONTEMPORARY AMERICAN POLITICS 52 (1997). 

96 PETER DALE SCOTT & JONATHAN MARSHALL, COCAINE POLITICS: DRUGS, 
ARMIES, AND THE CIA IN CENTRAL AMERICA 2 (1998). 

97 Comprehensive Crime Control Act of 1984, 18 U.S.C. § 1 (1984). 
98 PBS FRONTLINE, supra note 65. 
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Maryland star basketball player who died by cocaine overdose.99  The 
subsequent intense news coverage and bipartisan support lead to the 
successful passage of the harsh Anti-Drug Abuse Act of 1986.100  The 
bill enacted new mandatory minimum sentences for drugs, including 
marijuana, which is exactly what the Control Act had repealed in 
1970.101  Two years later, Congress passed the Anti-Drug Abuse Act of 
1988 into law, which amended the 1986 law by reintroducing the use of 
the federal death penalty, targeting drug trafficking abroad, and adding 
sanctions designed to place more pressure on drug users.102  It also 
included the Edwards Amendment, “which imposed civil penalties of 
up to ten thousand dollars for the possession of small amounts of 
marijuana.”103 

Even Bill Clinton, who admitted to smoking—but not inhaling—
marijuana, continued to warn the public against the threat of 
marijuana.104  Efforts to make the War on Drugs present in the public’s 
mind persisted throughout the Clinton presidential administration.  For 
example, in 1998 and 1999, the Clinton administration paid out twenty-
five million dollars to major television networks for writing anti-drug 
messages into specific prime time shows, with the White House 
reviewing and approving the scripts in advance.105  

However, while marijuana remained federally illegal as a Schedule 
I substance under the CSA, public perception of the drug started 
changing in the 1990s as marijuana became recognized as an effective 
treatment to mitigate side effects of HIV and AIDS medications.106  

 
99 Susan Schmidt & Tom Kenworthy, Cocaine Caused Bias’ Death, Autopsy 

Reveals: Dose said to Trigger Heart Failure; Criminal Inquiry to be Pressed, L.A. 
TIMES (June 25, 1986, 12:00 AM), https://www.latimes.com/archives/la-xpm-1986-
06-25-sp-20106-story.html. 

100 Deborah J. Vagins, ACLU Releases Crack Cocaine Report, Anti-Drug Abuse 
Act of 1986 Deepened Racial Inequality in Sentencing, ACLU (Oct. 26, 2006), 
https://www.aclu.org/press-releases/aclu-releases-crack-cocaine-report-anti-drug-
abuse-act-1986-deepened-racial-inequity.  

101 Id. 
102 Election-Year Anti-Drug Bill Enacted, CQ ALMANAC (1988), 

https://library.cqpress.com/cqalmanac/login.php?requested=%2Fcqalmanac%2Fdoc
ument.php%3Fid%3Dcqal88-1141196. 

103 Christopher D. Sullivan, “User-Accountability” Provisions in the Anti-Drug 
Abuse Act of 1988: Assaulting Civil Liberties in the War on Drugs, 40 HASTINGS L.J. 
1223, 1223 (1989). 

104 Stephen Siff, The Illegalization of Marijuana: A Brief History, OSU: ORIGINS 
(May 2014), https://origins.osu.edu/article/illegalization-marijuana-brief-history?lan 
guage_content_entity=en. 

105 Daniel Forbes, Prime-time Propaganda, SALON (Jan. 13, 2000, 5:00 PM), 
https://www.salon.com/2000/01/13/drugs_6/. 

106 Chloé Harper Gold, Remembering Dennis Peron, the Force Behind Medical 
Marijuana, HIGHTIMES (Jan. 28, 2018), https://hightimes.com/news/remembering-
dennis-peron/. 
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Early antiretroviral treatments had harsh side effects like nausea, 
vomiting, and loss of appetite.107  One of the primary killers of AIDS 
patients in this period was called AIDS wasting syndrome, which was 
loss of at least ten percent of baseline bodyweight, resulting in severe 
weakness, fever, and other symptoms.108  Activists at the time used 
cannabis illegally—but medicinally—to calm nausea, increase hunger, 
and relieve other uncomfortable symptoms that HIV and AIDS patients 
experienced.109  

C. Path to Legalization 

1. Federal Policies: Memorandums 
 

On October 19, 2009, Deputy Attorney General David Ogden issued 
a memorandum (the “Ogden Memo”) with guidance and clarification 
on CSA enforcement in states where medical marijuana had been 
legalized.110  The Ogden Memo deviated from decades of the federal 
government favoring CSA enforcement, and instead directed U.S. 
Attorneys General in the western U.S. to “not focus federal resources in 
your States on individuals whose actions are in clear and unambiguous 
compliance with existing state laws providing for the medical use of 
marijuana.”111  This guidance expressed the intent of the DOJ to 
“mak[e] efficient and rational use of its limited investigative and 
prosecutorial resources.”112  

Four years later in August 2013, Deputy Attorney General James 
Cole issued a memorandum (the “Cole Memo”) stating that the DOJ 
would not enforce the federal marijuana prohibition in states under 
certain conditions.113  Specifically, the DOJ would not enforce the 
prohibition in states where “legaliz[ed] marijuana in some form,” 
“implemented strong and effective regulatory and enforcement systems 

 
107 What if You Have Side Effects?, TORONTO GEN. HOSP. IMMUNODEFICIENCY 

CLINIC, https://hivclinic.ca/patient-information/frequently-asked-questions-on-
taking-antiretrovirals/what-if-you-have-side-effects/ (last visited Mar. 23, 2022). 

108 AIDS Wasting Syndrome, WEB MD, https://www.webmd.com/hiv-
aids/guide/aids-wasting-syndrome#:~:text=AIDS (last visited Mar. 30, 2022). 

109 Gold, supra note 106.  
110 Memorandum from David W. Ogden, Deputy Att'y Gen., to U.S. Attorneys 1 

(Oct. 19, 2009), https://www.justice.gov/sites/default/files/opa/legacy/2009/10/19/ 
medical-marijuana.pdf.  

111 Id. at 1–2. This memo targeted the Western U.S. because of the prevalence of 
western states that had legalized medical marijuana, which prior administrations still 
outwardly condemned as illegal, even if not enforced. 

112 Id. at 1. 
113 See Memorandum from James M. Cole, Deputy Att'y Gen., to U.S. Attorneys 

(Aug. 29, 2013), http://www.justice.gov/iso/opa/resources/30520138291327568574 
67.pdf. 
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to control the cultivation, distribution, sale, and possession of 
marijuana,” and where a lack of federal enforcement would not 
undermine other federal priorities.114  The Cole Memo expanded on the 
Ogden Memo by covering all forms of legalized marijuana and 
represented a significant shift in federal law enforcement policy 
regarding marijuana.  The announcement was widely interpreted to 
signal that the federal government would not seek to enforce strict 
federal marijuana laws in states that have laws and regulatory systems 
at least as effective as the states of Washington and Colorado.115  
However, this would only be the case if state regulatory regimes 
effectively prevent harms the DOJ identified as federal priorities.116  

But, in 2018, Attorney General Jeff Sessions rescinded the Cole 
Memo, a decision which received bipartisan backlash from several 
states.117  A Senator from Alabama, Sessions was a longtime opponent 
of marijuana.118  However, new enforcement actions on marijuana never 
materialized after recension of the Cole Memo.119 

Then, in 2021, under the Biden administration, the DOJ reinstated 
the Cole Memo policy again.120  Merrick Garland, at his confirmation 
hearing for Attorney General, stated that under his leadership, the DOJ 
would not pursue cases against Americans “complying with the laws in 
states that have legalized and are effectively regulating marijuana.”121 

Nevertheless, the DOJ’s position on marijuana does not necessarily 
reflect the view of DEA.  Currently, “DEA takes the position that 
synthetically derived THC is illegal as a controlled substance.”122  DEA 
issued an Interim Final Rule on August 21, 2020—titled 
“Implementation of the Agriculture Improvement Act of 2018”—

 
114 Id. at 3.  
115 Erwin Chemerinsky et al., Cooperative Federalism and Marijuana Regulation, 

62 UCLA L. REV. 74, 77−78 (2015). Both Washington State and Colorado had 
legalized recreational marijuana in 2013. 

116 Id. 
117 Jeremy Berke & Associated Press, The Justice Department is Rescinding 

Critical Rules Directing the Federal Government to Keep its Hands off of States' Legal 
Marijuana, INSIDER (Jan. 4, 2018, 11:09 AM), https://www.businessinsider.com/ 
sessions-justice-department-rescind-marijuana-rules-cole-memo-2018-1. 

118 James Higdon, Jeff Sessions Isn’t Giving Up on Weed. He’s Doubling Down, 
POLITICO (Dec. 16, 2017), https://www.politico.com/magazine/story/2017/12/16/jeff-
sessions-marijuana-216109/.  

119 Id.  
120 Todd Ruger, Senate Judiciary sends Garland Nomination to the Floor, ROLL 

CALL (Mar. 1, 2021, 2:25 PM), https://www.rollcall.com/2021/03/01/senate-
judiciary-sends-garland-nomination-to-the-floor/. 

121 Id.  
122 Industrial Hemp Pilot Program in North Carolina, N.C. DEP’T AGRIC. & 

CONSUMER SERVS., https://www.ncagr.gov/hemp/FAQs.htm (last visited Mar. 24, 
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stating that it will treat Delta-8 THC derived from chemical conversion 
or other synthetic methods as illegal.123  An interim final rule deviates 
from the normal rulemaking process in that it is immediately effective 
and published without first issuing a notice of proposed rulemaking or 
accepting public comments, steps generally required under Section 553 
of the Administrative Procedure Act.124  The Interim Final Rule states: 

 
The [Agriculture Improvement Act of 2018] does not 
impact the control status of synthetically derived 
tetrahydrocannabinols (for Controlled Substance Code 
Number 7370) because the statutory definition of 
“hemp” is limited to materials that are derived from the 
plant Cannabis sativa L.  For synthetically derived 
tetrahydrocannabinols, the concentration of D9-
THC is not a determining factor in whether the 
material is a controlled substance.  All synthetically 
derived tetrahydrocannabinols remain schedule I 
controlled substances.125 
 

If an agency decides not to make changes to an interim rule, it generally 
will publish a final rule in the Federal Register confirming that 
decision.126   

Although there is no federal law defining “synthetically derived 
THC” as DEA used the term in the Interim Final Rule, DEA has issued 
prior regulations on “synthetic marijuana” and other related terms.127  In 
2003, DEA revised its regulations to specify that “THC” refers to both 
“natural” and “synthetic” THC.128  Furthermore, “synthetic THC” is 
defined as a mixture of plant material sprayed with synthetic 

 
123 Implementation of the Agriculture Improvement Act of 2018, 85 Fed. Reg. 

51,639, 51,641 (Aug. 21, 2020) (to be codified at 21 C.F.R. pt. 1308, 1312). 
124 See generally Administrative Procedure Act, 5 U.S.C. § 553 (outlining the 

agency procedure for rule making; usually, an agency will stipulate that it will alter 
the interim rule if warranted by public comments). 

125 Implementation of the Agriculture Improvement Act, 85 Fed. Reg. at 51,641 
(emphasis added). The Agricultural Improvement Act of 2018 is defined later in this 
Comment as the 2018 Farm Bill. 

126 5 U.S.C. § 553. Although the comment period for the Interim Final Rule closed 
October 20, 2020, the DEA has not issued a Final Rule based off this Interim Final 
Rule as of this Comment’s publication. Implementation of the Agriculture 
Improvement Act, 85 Fed. Reg. at 51,639. 

127 Schedules of Controlled Substances: Temporary Placement of Four Synthetic 
Cannabinoids Into Schedule I, 79 Fed. Reg. 7,577, 7,578−79 (Jan. 10, 2014) (to be 
codified at 21 C.F.R. pt. 1308) [hereinafter Temporary Placement]. 

128 Clarification of Listing of “Tetrahydrocannabinols” in Schedule I, 68 Fed. 
Reg. 14,113 (Apr. 21, 2003) (to be codified at 21 C.F.R. pt. 1308). 
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psychoactive chemicals.129  “Synthetic marijuana,” also known as 
“Spice” or “K2,” is listed under Section 812(c)(d) of the CSA, as well 
as listed under the Schedule I listing of THC, under Section 
812(c)(c)(17) of the CSA.130  Being listed under these sections of the 
CSA means that synthetic marijuana is an illegal drug “with no 
currently accepted medical use and a high potential for abuse.”131  DEA 
describes “synthetic marijuana” as a “synthetic version of THC.”132  In 
a 2017 Resource Guide, DEA further explained that “[s]ynthetic 
cannabinoids are not organic, but are chemical compounds created in a 
laboratory.”133  

In November 2021, DEA wrote a response letter to the Alabama 
Board of Pharmacy clarifying the control status of Delta-8 THC under 
the CSA.134  The response letter states that Delta-8 THC “synthetically 
produced from non-cannabis materials is controlled under the CSA as a 
‘tetrahydrocannabinol.’”135  However, the CSA “excludes from control 
tetrahydrocannabinols in hemp . . . with a [Delta-9 THC] concentration 
of not more than 0.3 percent on a dry weight basis.”136  Thus, the 
response letter concludes, “cannabinoids extracted from the cannabis 
plant that have a Delta-9 THC concentration of not more than 0.3 
percent on a dry weight basis meet the definition of ‘hemp’ and thus are 
not controlled under the CSA.”137  While these comments from DEA 
provide some situational clarity, they do not address the gray area that 
most Delta-8 THC products reside in because the majority of Delta-8 
THC products are produced with chemical processes.138  Thus, even 
with this new guidance, the “synthetic substance” issue presented in the 
Interim Final Rule remains because the majority of Delta-8 THC is 
artificially manufactured in a lab.139  

 
 

129 Nathalie Bougenies, DEA Interim Final Rule: What is “Synthetically Derived 
THC”?, HARRIS BRICKEN (Aug. 24, 2020), https://harrisbricken.com/cannalawblog/ 
dea-interim-final-rule-what-is-synthetically-derived-thc/. 

130 Controlled Substances Act, 21 U.S.C. § 812(c)(d), 812(c)(c)(17). 
131 DRUG ENF’T ADMIN., supra note 81. 
132 Temporary Placement, supra note 127, at 7,578. 
133 U.S. DEP’T OF JUST. DRUG ENF’T ADMIN., DRUGS OF ABUSE 88 (2017), 

https://www.dea.gov/sites/default/files/sites/getsmartaboutdrugs.com/files/publicatio
ns/DoA_2017Ed_Updated_6.16.17.pdf#page=88. 

134 Letter from Terrence L. Boos, Chief, Drug & Chem. Evaluation Section, 
Diversion Control Div., U.S. Dep’t of Just. Drug Enf’t Admin., to Donna C. Yeatman, 
Exec. Sec’y, Ala. Bd. of Pharmacy (Sept. 15, 2021), https://hempindustrydaily.com/ 
wp-content/uploads/2021/11/DEA-letter-to-AL-BOP.pdf. 

135 Id. at 1. 
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138 Bougenies, supra note 7. 
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2. Federal Policies: Legislation and the Drug Enforcement 
Administration 

 
In May 2014, Congress passed the Rohrabacher-Farr amendment as 

part of an omnibus spending bill.140  The amendment prevents the DOJ 
from using funds in attached bills to prevent states from implementing 
laws that authorize the use, distribution, possession, or cultivation of 
medical marijuana.141  Originally introduced in 2001, the amendment 
failed six different times before President Obama signed it into law on 
December 16, 2014.142  Though the bill must be reauthorized annually, 
it is viewed as a historic victory for cannabis reform as the first federal 
bill passed in either congressional chamber to protect patients that 
benefit from medical marijuana.143  As of 2021, Congress has continued 
to reauthorize the amendment.144 

In the same year as the Rohrabacher-Farr amendment, Congress also 
passed the Agricultural Act of 2014 (“2014 Farm Bill”) which legalized 
domestic production of industrial hemp within the U.S.145  The 2014 
Farm Bill defines industrial hemp as “the plant Cannabis sativa L. and 
any part of such plant, whether growing or not, with a [Delta-9 THC] 
concentration of not more than 0.3 percent on a dry weight basis.”146  
This definition established a framework for industrial hemp pilot 
programs that permitted states to engage in the cultivation and research 
of hemp under certain circumstances.147  Senator Mitch McConnell led 
the effort to include language that allowed colleges, universities, and 
state departments of agriculture to grow test plots of hemp for industrial 
uses.148   

Subsequently, in 2018, the Agricultural Improvement Act (“2018 

 
140 Feds Back off Medical Marijuana Enforcement in 32 States and DC, AMS. FOR 

SAFE ACCESS (Dec. 29, 2014), https://www.safeaccessnow.org/feds_back_off_med 
ical_marijuana_enforcement_in_32_states_and_dc. 

141 Id. 
142 Id. 
143 Robert Hoban, Was Barr’s Marijuana Antitrust Investigation Really Illegal?, 

FORBES (July 12, 2020, 9:00 AM), https://www.forbes.com/sites/roberthoban/2020/ 
07/12/was-barrs-marijuana-antitrust-investigation-really-illegal/?sh=6f4249f55a21. 

144 Federal Marijuana Laws, FINDLAW, https://www.findlaw.com/criminal/crim 
inal-charges/federal-marijuana-laws.html (last updated Nov. 29, 2021). 

145 Agriculture Act of 2014, Pub. L. No. 113-79, § 7606(a)(1), 28 Stat. 649, 912 
(codified at 7 U.S.C. § 5940(a)(1)). 

146 7 U.S.C. § 5940(a)(2). 
147 See id. 
148 John Hudak, The Farm Bill, Hemp Legalization and the Status of CBD: An 

Explainer, BROOKINGS (Dec. 14, 2018), https://www.brookings.edu/blog/fixgov/ 
2018/12/14/the-farm-bill-hemp-and-cbd-explainer/. 
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Farm Bill”) was passed, which expanded the definition of hemp:149 
 

Hemp.  The term "hemp" means the plant Cannabis 
sativa L. and any part of that plant, including the seeds 
thereof and all derivatives, extracts, cannabinoids, 
isomers, acids, salts, and salts of isomers, whether 
growing or not, with a delta-9 [THC] concentration of 
not more than 0.3 percent on a dry weight basis.150 

 
Importantly, the 2018 Farm Bill distinguished hemp from marijuana 

and removed hemp from the CSA entirely, paving the way for the 
wholly legal cultivation, possession, sale, and distribution of hemp.151  
With this separation of terms, hemp is no longer considered a controlled 
substance, including any THC that is extracted from hemp.152  As a 
result, the list of Schedule I drugs now does not include hemp at all.153  
Delta-8 THC products and other cannabinoids—except products with a 
Delta-9 THC concentration of more than 0.3 percent on a dry weight 
basis—are now categorized as hemp and have been removed from the 
definition of marijuana.154  The 2018 Farm Bill also delegated to states 
broad authority to regulate and limit production and sale of hemp and 
hemp products within their borders.155  However, states cannot limit the 
transportation or shipment of hemp and hemp products through their 
respective jurisdictions, as that would interfere with interstate 
commerce.156 

The Farm Bill was certainly a significant win for the marijuana 
industry, but it only applied to naturally produced cannabinoids.  
Conversely, the Federal Analogue Act—a part of the CSA that was 
passed in 1986—treats a controlled substance analogue, if intended for 
human consumption, as a federally controlled substance in Schedule I 

 
149 Agricultural Improvement Act of 2018, Pub. L. No. 115-334, 132 Stat. 4490, 

4908 (2018). 
150 Id. 
151 § 12619, 132 Stat. at 5018. 
152 Robert Hoban, CBD Has Never Been a Controlled Substance, FORBES (June 

24, 2020, 11:41 AM), https://www.forbes.com/sites/roberthoban/2020/06/24/cbd-has-
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154 FDA Regulation of Cannabis and Cannabis-Derived Products, Including 

Cannabidiol (CBD), FDA, https://www.fda.gov/news-events/public-health-focus/fda-
regulation-cannabis-and-cannabis-derived-products-including-cannabidiol-cbd (last 
visited Mar. 23, 2022).  

155 Barak Cohen et al., What Does the 2018 Farm Bill Mean for the Hemp and 
CBD Businesses?, PERKINS COIE (Dec. 31, 2018), https://www.perkinscoie.com/en/ 
news-insights/what-does-the-2018-farm-bill-mean-for-the-hemp-and-cbd-
businesses.html. 
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of the Controlled Substances Act.157  A “controlled substance analogue” 
is any substance that has: (1) a substantially similar chemical structure 
to a Schedule I or II controlled substance; and (2) a substantially similar 
stimulant, depressant, or hallucinogenic effect on the central nervous 
system.158  Because of the Federal Analogue Act, many so-called 
“designer drugs” that would not be covered by the CSA otherwise—
because they are synthetically derived instead of naturally produced—
are made illegal.159  Delta-8 THC and other cannabinoids in hemp that 
are not Delta-9 THC do have a similar chemical structure to Delta-9 
THC160—a Schedule I Drug—and arguably have a similar effect as 
Delta-9 THC on the central nervous system too.  However, 
“substantially similar” is not defined and some argue that Delta-8 THC 
is not “substantially similar” enough to Delta-9 THC to meet the Federal 
Analogue Act definition.161  Additionally, because the 2018 Farm Bill 
was passed thirty-eight years after the CSA, many argue that the newer-
in-time law prevails, and Delta-8 THC is excluded from being a 
controlled substance analogue based on Congress legalizing it via the 
2018 Farm Bill.162  However, DEA has categorized Delta-8 THC as an 
illegal synthetic analogue to hemp or marijuana based on the CSA—
although it has not enforced this classification.163  

3. State Legalization Efforts 

States took the opposite approach from the federal government, 
largely trending toward decriminalization and legalization.  In the 
1970s, numerous states began decriminalizing possession of cannabis 
in varying degrees.  In 1973, Texas made possession of four ounces or 
less a misdemeanor and Oregon fully decriminalized it, reducing the 
penalty to a $100 civil fine.164  From 1973 to 1978, Alaska, Maine, 

 
157 21 U.S.C. § 813. 
158 Controlled Substance Schedules, USDOJ: DEA DIVERSION CONTROL 

DIVISION, https://www.deadiversion.usdoj.gov/schedules/ (last visited Mar. 30, 2022). 
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vs-delta-9-thc/ (Aug. 20, 2021, 12:55 PM). 
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164 Texas to Free Some in Marijuana Cases, N.Y. TIMES (Dec. 18, 1973), 
https://www.nytimes.com/1973/12/18/archives/texas-to-free-some-in-marijuana-
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Colorado, California, Ohio, Minnesota, Mississippi, New York, North 
Carolina, and Nebraska all decriminalized possession in some form or 
another.165   

Although no other states would decriminalize cannabis until 
2001,166 significant strides were made in the 1970s and the years 
following that legalized cannabis for medical use in the states.  In 1978, 
New Mexico passed the Controlled Substances Therapeutic Research 
Act, making it the first state to enact legislation recognizing the medical 
value of cannabis, although still not legalizing it.167  The following year, 
Virginia passed legislation allowing doctors to recommend cannabis for 
glaucoma or side effects of chemotherapy, but also did not legalize it as 
a medical treatment.168  Then, in 1996, California passed Proposition 
215, which permitted the use of medical cannabis as a prescribable 
treatment.169  Activists conceived Proposition 215 after marijuana was 
used to treat symptoms of HIV and AIDS, as well as side effects of 
treatments and medications for the diseases.170  To date, thirty-seven 
states have legalized cannabis for medical purposes.171  

After the medical legalization wave, states started legalizing 
cannabis for recreational purposes—eighteen have done so since 
2012.172  Colorado and Washington were the first states to legalize 
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marijuana for adult recreational use.173  Fellow western states Alaska 
and Oregon continued the trend by legalizing recreational use in 2014, 
followed by California, Maine, Massachusetts, and Nevada two years 
later in 2016.174  Michigan and Vermont legalized recreational use in 
2018, and Illinois followed in 2019.175  Then from November 2020 
through the summer of 2021, another seven states legalized recreational 
use: Montana, Arizona, Connecticut, New Jersey, New Mexico, New 
York, and Virginia.176 

For the last two hundred years cannabis has been treated 
inconsistently. During the nineteenth century, cannabis was an 
important agricultural product, but for the majority of the twentieth 
century the U.S. trended towards prohibition of both hemp and 
marijuana.  Laws like the CSA were passed to criminalize possession, 
and legislation resulting from the War on Drugs heightened penalties 
under the CSA.  But the tide has changed since the 1990s as thirty-seven 
states have legalized medical marijuana, and eighteen states have 
legalized recreational marijuana.  Additionally, the 2018 Farm Bill and 
subsequent state legislation fully legalized the agricultural production 
of hemp as well.  The remaining uncertain question addressed by this 
Comment is whether the 2018 Farm Bill legalized Delta-8 THC and 
other cannabinoids present in hemp that may have intoxicating effects 
similar to Delta-9 THC.  

III. ASSESSING THE LEGAL STATUS OF DELTA-8 THC 
 

Hemp was removed from the CSA by the 2018 Farm Bill, but Delta-
8 THC likely remains a prohibited a “controlled substance analogue,” 
and Delta-8 THC may or may not be a synthetic product that the DEA 
deemed illegal in its 2021 Interim Final Rule,177 although that remains 
a contested interpretation.   

Industry experts were surprised when Delta-8 THC became the 
“next big cannabinoid” to follow CBD because it occurs in naturally 
low quantities in the Cannabis Plant and was not previously well-
known.178  Despite the the DEA declaring Delta-8 THC illegal, the 
product had a significant surge in popularity, likely due to several 
factors, including the abundance of hemp available at low costs to create 
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Delta-8 THC.179  But the most important reason for Delta-8 THC’s 
popularity is likely due to the mistaken perception of Delta-8 THC as a 
legal cannabis product that produces psychoactive effects.180  This 
perception, combined with subsequent extraordinary consumer 
demand, has made Delta-8 THC widely available and created profit 
opportunities for risk-taking entrepreneurs.181  Unlike Delta-9 THC, 
Delta-8 THC products—including vapes, tinctures, edibles, and 
flowers—can be found in retail stores throughout most of the U.S., 
regardless of the fact that DEA has deemed it illegal.182  Consumers can 
even order Delta-8 THC products online.183  But the actual legality of 
Delta-8 THC is arguable. 

The first issue in examining this dichotomy is whether Delta-8 THC 
was legalized under the 2018 Farm Bill.  Hemp was removed from the 
definition of marijuana in the 2018 Farm Bill, and the 2018 Farm Bill 
defined the term hemp in a way that removed Delta-8 THC from the 
definition of marijuana as well.184  Legislators seemed not to address 
that there are over one hundred other cannabinoids—including Delta-8 
THC—that can produce a “high.”185  This lack of inclusion is likely due 
to the general lack of modern research on cannabinoids, especially in 
those occurring in hemp plants, due to its decades long prohibition.  The 
second question to address is whether Delta-8 THC is illegal based on 
the Federal Analogue Act’s definition of a controlled substance 
analogue.  The last issue is whether Delta-8 THC remains illegal based 
on the DEA’s assertion that it is a “synthetic product.”186  Delta-8 THC 
is only legal at the federal level if it clears all three hurdles.  This 
Comment asserts that Delta-8 THC is likely illegal under federal law, 
as analysis below shows that Delta-8 THC does not overcome the above 
challenges.  However, this potential illegality is not being enforced at 
the federal level, as states are determining their own path on Delta-8 
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THC regulation.  This Comment then also argues that North Carolina 
should consider prohibiting Delta-8 THC sales while legalizing medical 
marijuana.  

A. The Farm Bill Definition of Hemp 
 

While legalization of marijuana polls favorably, full federal 
legalization is still elusive.  In both 2020 and 2022, the House of 
Representatives passed bills with bipartisan support to decriminalize 
marijuana.187  However, the 2022 bill is unlikely to get support in the 
Senate—much like the 2020 bill.188  This could be due to systemic 
differences between both houses of the legislature.  Equal 
apportionment of senators makes the Senate geographically less 
representative of the U.S. population, and any successful bill would 
need sixty votes to survive the filibuster.189  Despite this obstacle, it 
appears legislators may have inadvertently allowed some form of 
federal legalization because the plain language of the statute does not 
categorize Delta-8 THC products and other certain cannabinoids as 
marijuana. 

As the U.S. Supreme Court has reiterated on multiple occasions, the 
starting point for statutory interpretation is the language of the statute 
itself.190  “Absent a clearly expressed legislative intention to the 
contrary, that language must ordinarily be regarded as conclusive.”191  
Additionally, when “interpreting a statute a court should always turn 
first to one cardinal canon before all others . . . .  [C]ourts must presume 
that a legislature says in a statute what it means and means in a statute 

 
187 Jonathan Weisman, House Votes to Decriminalize Cannabis, N.Y. TIMES (Apr. 
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Black, supra note 180; see also Jonathan Weisman, House Votes to Decriminalize 
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what it says there.”192 
The plain meaning of the statute is that all non-Delta-9 THC 

cannabinoids are hemp and are thus excluded from the definition of 
marijuana.  The language of the 2018 Farm Bill is categorical and 
specific.  As a category, all non-Delta-9 THC parts of the Cannabis 
Plant are now hemp, including Delta-8 THC.  The only evidence of 
legislative intent to the contrary is speculative and does not refute the 
language of the statute.193  Delta-8 THC was not an issue that legislators 
knew to address in the 2018 Farm Bill at the time it was passed. 
Discussions regarding Delta-8 THC new, current, and ongoing.  
Additionally, the removal of hemp-derived Delta-8 THC from the list 
of Schedule I controlled substances may actually indicate legislative 
intent to decriminalize Delta-8 THC.  Courts must presume that a 
legislature means what it says in a statute.  Due to this specific language 
and history in both the 2014 and 2018 Farm Bills, Delta-8 THC products 
and other cannabinoids are now categorized as hemp and are removed 
from the definition of marijuana by the plain language of the statute.   

B. The Federal Analogue Act Definition of a Controlled 
Substance  

 
The definition of a controlled substance analogue is likely the 

hardest hurdle for Delta-8 THC to legally clear.  Delta-8 THC is likely 
the controlled substance analogue to Delta-9 THC, which is currently 
an illegal Schedule I substance.194  A “controlled substance analogue” 
is any substance that has: (1) a substantially similar chemical structure 
to a schedule I or II controlled substance; and (2) a substantially similar 
stimulant, depressant, or hallucinogenic effect on the central nervous 
system.195   

Regarding the first element of the “controlled substance analogue” 
definition, Delta-8 THC is a double bond isomer of Delta-9 THC,196 
which makes Delta-8 THC similar in chemical structure to Delta-9 
THC.  The principal chemical difference between Delta-9 THC and 
Delta-8 THC is the location of a single double carbon bond on one of 
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the six carbon rings on THC.197  Therefore, the first element is likely 
satisfied since they have substantially similar chemical structures.  

As for the second requirement, Delta-8 THC is generally considered 
to have between fifty to seventy-five percent of Delta-9 THC 
potency.198  While this potency percentage is significant, a potential 
issue is that while the effect of Delta-8 THC on the central nervous 
system is similar to the effect of Delta-9 THC, the Delta-8 THC 
chemical reaction that causes the effect differs from the Delta-9 THC 
chemical reaction.199  This is a difficult point to distinguish due to its 
technicality, and expert opinions differ.200  One side argues that the 
effects are sufficiently less intense between the two substances, which 
would mean that they would no longer be analogous.201  But, a sufficient 
amount of studies indicate that Delta-8 THC is enough of an intoxicant 
to be comparable to Delta-9 THC within the meaning of the Federal 
Analogue Act.202  Therefore, Delta-8 THC is likely to be illegal because 
it meets the definition of a controlled substance analogue: it has a 
substantially similar chemical structure to Delta-9 THC, a banned 
Schedule I substance, and it has comparable effects to Delta-9 THC as 
well.  

However, the enforcement of Delta-8 THC as an illegal substance 
is another question entirely.  It is not clear that the federal government 
wants to regulate or enforce action on this industry.  Lack of 
enforcement could be due to constraints of administrative agencies, or 
perhaps the agencies are taking a laissez-faire attitude on Delta-8 THC 
enforcement—similar to the approach in the 1970s.  Or, the government 
may even be waiting for more studies to bolster the argument that Delta-
8 THC has comparable affects to Delta-9 THC.  While DEA did publish 
its Interim Final Rule in 2020, neither the Trump administration nor the 
Biden administration have pursued enforcement actions against Delta-
8 THC.203  
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C. DEA’s Definition of Delta-8 THC as a “Synthetic Product” 
 

The “synthetically derived” portion of DEA’s Interim Final Rule 
has drawn the greatest backlash and debate.  One side argues that Delta-
8 THC is synthetically derived and proposes that hemp-derived 
synthetic cannabinoids with psychoactive effects should be deemed 
illegal.204  This is because of the “similarities between Delta-8 THC and 
Delta-9 THC’s chemical structures, molecular formula and weight, their 
psychoactive effects, and the DEA’s position on and its historical 
control of all forms of THC.”205  However, this viewpoint requires that 
either (1) the 2018 Farm Bill did not intend to legalize any form of 
cannabis or any cannabinoid that could render users high, or (2) that the 
isomerization process to create Delta-8 THC relies on chemical 
substances and therefore the majority of Delta-8 THC products 
produced are synthetic.  This Comment previously established that the 
plain language of the 2018 Farm Bill did legalize Delta-8 THC products 
and other cannabinoids, excluding Delta-9 THC.206  The second 
position is persuasive, but due to lack of oversight of Delta-8 THC 
products, it is difficult for an outside commentator to make final 
judgement. 

The other side—arguing that Delta-8 is not synthetically derived—
proposes that Delta-8 THC is a phytocannabinoid, which naturally 
exists in the Cannabis Plant and is organically derived.207  This side does 
not believe that the isomerization process converts a phytocannabinoid 
into a synthetic one in the same manner that the word “synthetic” is used 
by DEA.208  The 2018 Farm Bill legalized hemp, and the definition of 
hemp includes all “isomers” of hemp.209  Specifically, this view argues 
that carving out isomers in the 2018 Farm Bill legalized this exact type 
of product.210  Therefore, any isomer of a hemp plant is hemp according 
to the 2018 Farm Bill definition, and does not fall under the CSA.  
Cutting against this, however, is the question of additives used in the 
isomerization process.  Chemicals are used to convert naturally 
occurring hemp-derived compounds to Delta-8 THC, or chemicals may 
even be converted to Delta-8 THC on their own.  That may cross the 
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threshold into a synthetic substance, especially when considering the 
2021 DEA letter guidance sent to Alabama. 

The absence of clear precedent on this niche issue makes it difficult 
to draw a conclusion on whether a product is “synthetic” or not.  DEA 
has decades of institutional momentum behind it enforcing drug laws 
and has deemed Delta-8 THC an illegal synthetic derivative.  Despite 
this, the opposing view has a legitimate technical argument that Delta-
8 THC is plant-derived, and that argument may be more amenable to 
current federal administration priorities, such as following the Cole 
Memo which would allow states to manage their own cannabis policies.  
This is a close and contested question of fact as well as law.  The 
ultimate answer will depend on a court’s interpretation of the science, 
and even then, the science is also highly technical and disputed, so 
confidently predicting an outcome at this juncture is difficult. 

D. Trajectory of Legalization at the State Level 
 

The trajectory of marijuana legalization in the states is now 
uncertain due to the unexpected impact of Delta-8 THC on the hemp 
market.  Uncertainty is highest in the states that have legalized medical 
marijuana but not yet legalized recreational marijuana. 

The U.S. hemp market peaked in 2019 but has since fallen.211  That 
year, the federal government approved licenses to grow 580,000 acres 
of hemp, whether for CBD, fiber, or grains.212  As the market shifted—
i.e., the demand decreased as an oversupply of hemp accrued—the 
market price per pound that farmers could charge also decreased.213  
Midway through 2021, only 107,000 outdoor acres had been licensed 
for hemp growth, which represents an eighty percent drop off from the 
2019 high.214  Some argue that the federal government is stifling the 
market by not allowing sales of CBD as a food product or dietary 
supplement because the compound is an approved ingredient in a 
prescription drug used to treat childhood epilepsy.215  Others posit that 
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the decreasing growth is part of normal boom and bust cycles as the 
market moves towards an equilibrium.216  Regardless, farmers that 
invested significant amounts in the market as it was booming are now 
trying to recoup their money on a crop that has only declined in value 
over the past three years.  Many are holding the product in storage,217 
while others are trying to convert it into other products with much 
higher demand, like Delta-8 THC.218  This is because the Delta-8 THC 
market  mirrors that of the Delta-9 THC market as a substitute product.  
Furthermore, the Delta-9 THC market has proven much more lucrative 
than the hemp market, with $17.5 billion in sales last year between 
medical and recreational marijuana.219 

The existing recreational marijuana market also make predicting the 
future of Delta-8 THC complicated.  The eighteen states that have 
legalized recreational marijuana have established legal markets for an 
arguably superior product—Delta-9 THC—which has a more 
substantive body of research.  All of these states have moved quickly to 
either ban Delta-8 THC or fold it into their regulated recreational 
markets, which require licenses.220  While these actions may not kill off 
the Delta-8 THC markets, they will likely significantly decrease their 
profitability. 

Then on the other hand, there is a group of states that largely prohibit 
recreational Delta-9 THC and have also moved to prohibit Delta-8 
THC.  Idaho and Utah have banned Delta-8 THC, while states like 
Alabama and Mississippi have had proposals to do the same but have 
not banned Delta-8 THC yet.221  This is not surprising, as Delta-8 THC 
can be used as a substitute for recreational Delta-9 THC.  These states 
have not expressed any interest in engaging in the recreational market, 
and some have not even engaged the medical market.  

Nonetheless, interesting questions remain for states that have 
legalized medical marijuana but not yet recreational marijuana.  First, 
will the DEA ultimately issue a final rule with the same “synthetic 
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product” interpretation?  President Biden has historically opposed 
cannabis legalization, but on the campaign trail expressed tepid support 
for decriminalization and letting states set their own cannabis laws.222  
President Biden’s Administrator of DEA, former New Jersey Attorney 
General Anne Milgram, has not vocally supported legalization or 
criminalization, although she is a data-driven law professor focused on 
criminal justice reform.223  The Biden administration has shifted back 
to the Obama and Carter positions of non-enforcement, but it remains 
unknown whether DEA’s Interim Final Rule will be rescinded.224 

Second, what policies will these states set?  As politics have become 
increasingly polarized, the Republican party has mostly remained 
against recreational legalization, or at least the party remains divided on 
the issue; for example, Senator Rand Paul of Kentucky supports 
recreational legalization.225  Based on the status quo, one would likely 
expect that the majority of the twenty-three state legislatures with 
Republican control in each branch of state government, as well as those 
state legislatures with veto-proof majorities,226 would not support the 
sale of Delta-8 THC.  There may be some exceptions though.  Louisiana 
signed into law a marijuana possession decriminalization bill in the past 
year, and New Hampshire did get a bipartisan legalization bill through 
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one house of the state legislature in 2020.227  As with legalization of 
recreational marijuana, prohibition of Delta-8 THC would now also 
need majority support to pass in state legislatures.  Thus, there may not 
be enough support in Republican-held states to  ban Delta-8 THC.  

In states with divided governments, politicians have not gotten into 
the issue of Delta-8 THC as heavily and may not have the majority 
consensus on prohibition or legalization of Delta-8 THC either.  As of 
this Comment’s publication, among state legislatures with Democratic 
majorities, Rhode Island is the only state with Democratic trifecta 
control that has not legalized recreational cannabis.228  Maryland has a 
Democratic veto-proof majority with a Republican governor but is in 
the process of placing recreational legalization on the ballot in 2022.229  

States with divided governments where recreational cannabis has 
not been legalized also provide an intriguing question.  North Carolina, 
Pennsylvania, Wisconsin, and Minnesota need bipartisan support to 
pass anything.230  Pennsylvania and Minnesota have already legalized 
medical marijuana.231  All four states of North Carolina, Pennsylvania, 
Wisconsin, and Minnesota have democratic governors, but Democrat 
Roy Cooper of North Carolina is the only one that has not endorsed full 
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legalization of recreational cannabis to date.232  Whether for medical or 
recreational purposes, Delta-8 THC appears to be filling a market gap.  
In light of their governors supporting recreational marijuana, 
Pennsylvania, Wisconsin, and Minnesota appear to have little incentive 
to pass a law prohibiting Delta-8 THC. 

E. Next Steps in North Carolina for Delta-8 THC 
 
North Carolina is one of the few remaining states that has not 

legalized marijuana medically or recreationally.233  Considered a swing 
state in national elections,234 North Carolina does not usually lead on 
progressive issues, but it also does not usually trail more conservative 
states in addressing political issues as it currently does with medical 
marijuana legalization.   

Regarding Delta-8 THC, North Carolina is a unique case as 
Governor Roy Cooper has not endorsed recreational legalization, but he 
has supported medical marijuana legalization, while also 
acknowledging the harms that enforcement has had on minority 
communities.235  The North Carolina Department of Agriculture & 
Consumer Services has relied on the federal DEA position that Delta-8 
THC is illegal, but to date there is no evidence of enforcement of that 
position by the State of North Carolina.236   

Additionally, on June 30, 2022, the removal of the hemp exemption 
from the state’s definition of “marijuana” and all current hemp laws and 
regulations will expire from the North Carolina General Statutes.237  
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1542d1857dfb (July 15, 2021, 7:44 AM). 
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Like federal law, under current North Carolina law, “industrial hemp” 
is carved out as an exception to the definition of “marijuana.”238  
However, when North Carolina’s definition expires on June 30, 2022, 
the exemption will be removed and “all forms of cannabis will be 
considered illegal marijuana with no apparent exception for hemp.”239  
Further, in an August 5, 2021, Industrial Hemp Commission meeting, it 
was stated that “the NC Industrial Hemp Research Pilot Program will 
no longer be valid due to the 2018 Federal Farm Bill establishing a 
Domestic Hemp Production Program.  This action will be effective as 
of June 30, 2022[.]”240  Thus, as of June 30, 2022, there will be no hemp 
laws or regulations in North Carolina, nor will there be any government 
agency overseeing or regulating hemp.241 

Some have speculated that this expiry was intentional as a way for 
the North Carolina Republican Party to gain leverage for their 
controversial medical marijuana bill.242  The bill, Senate Bill 711, is 
opposed by the state hemp industry for its high barriers of entry, which 
only large multistate companies could meet.243  With this percolating in 
the legislature, Governor Cooper and other North Carolina politicians 
need to compromise by prohibiting Delta-8 THC sales in exchange for 
legalization of medicinal marijuana in the state, as well as the 
preservation of the rest of the existing hemp industry.  

There are good reasons for North Carolina to prohibit the sale of 
Delta-8 THC.  Most importantly, the unregulated status of the Delta-8 
THC market may pose potential threats to health.  There are no scientific 
studies on the impurities in Delta-8 THC, and when the conversion from 
CBD to Delta-8 THC is not performed carefully, it can introduce other 
harmful chemicals like harsh acids and metals.244  Delta-8 THC can be 
safely produced under the right conditions, but there is no agency 
making sure that those proper procedures are followed.  Therefore, 
banning Delta-8 THC would allay concerns over potential impurities 
created in the conversion process. 

Governor Cooper should not let perfect be the enemy of good.  If 
the existing hemp laws expire and medical marijuana is not passed, 
North Carolina citizens will be worse off.  Compromising to pass a 
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medical marijuana legalization bill still helps the citizens of the state, 
even if large corporations financially benefit.  But, a potential 
prohibition on the sale of Delta-8 THC products could and should 
remain a point of leverage in any policy negotiations.  A prohibition on 
Delta-8 THC sales may be the type of thing needed to gain a larger 
percentage of support from the state Republican caucus.  Therefore, 
Governor Cooper should use it as a point of leverage to lower the 
barriers to entry for medical marijuana production and to reauthorize 
the hemp legalization statutes.  

In the limited number of polls done, roughly seventy percent of 
North Carolinians support medical marijuana legalization.245  It is an 
effective form of treatment for chronic pain, especially for multiple 
sclerosis and general nerve pain.246  Medical marijuana is less addictive 
than opiates and it can take the place of non-steroidal anti-inflammatory 
drugs such as Advil or Aleve.247  States considered far more 
conservative than North Carolina, like Alabama and Utah, have 
successfully legalized medical marijuana.248  Other states’ successful 
legalization of medical marijuana also provides North Carolina a rough 
blueprint of how to properly manage and regulate medical marijuana 
within the state.  It benefits citizens and is worth the political tradeoff.   

IV. CONCLUSION 
 

Currently, the legalization of Delta-8 THC is murky under federal 
law.  Under the 2018 Farm Bill’s definition of Hemp, it was likely 
legalized.  However, under the Federal Analogue Act definition of a 
“controlled substance analogue,” Delta-8 THC is probably still illegal 
as it likely meets the two-part test for controlled substance analogues.  
Finally, under DEA’s interpretation of “synthetic product,” Delta-8 
THC may or may not be determined to be legal, depending on legal 
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interpretation of the isomerization process.   
Additionally, as shown by the many states that have legalized 

recreational marijuana, public opinion is now more supportive of 
legalizing Delta-9 THC.  On the other hand, politicians that do not 
publicly support recreational legalization may find Delta-8 THC as an 
acceptable alternative.  However, North Carolina is behind many states 
in passing medical marijuana and its own hemp laws legalizing Delta-8 
THC in the state are set to expire.  Delta-8 THC presents a political 
leverage opportunity for medical marijuana legalization and 
reauthorizing the hemp statutes.  This course of action would save the 
industrial hemp market and provides state citizens with medical 
marijuana as a treatment option.  


