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I. INTRODUCTION 
 
Only the willfully blind could refuse to acknowledge the existence 

of an accelerating crisis in college athletics.1  For an example of 
                                                                                                                                                

1 See ART & SCIENCE GROUP LLC, KNIGHT COMM’N ON INTERCOLLEGIATE 
ATHLETICS, QUANTITATIVE AND QUALITATIVE RESEARCH WITH FOOTBALL BOWL 
SUBDIVISION UNIVERSITY PRESIDENTS ON THE COSTS AND FINANCING OF 
INTERCOLLEGIATE ATHLETICS: REPORT OF FINDINGS AND IMPLICATIONS 8 (2009), 
available at 
http://www.knightcommissionmedia.org/images/President_Survey_FINAL.pdf 
(“Based on findings from the quantitative and qualitative research, it is clear that the 
question for a majority of presidents of equity and non-equity institutions alike is not 
whether or not the current model is sustainable but, given the forces at work, how 
long it can be sustained.”); KNIGHT COMM’N ON INTERCOLLEGIATE ATHLETICS, 
COLLEGE SPORTS 101: A PRIMER ON MONEY, ATHLETICS, AND HIGHER EDUCATION 
IN THE 21ST CENTURY 3 (2009); Nicholas Fram & T. Ward Framton, A Union of 
Amateurs: A Legal Blueprint to Reshape Big-Time College Athletics, 60 BUFF. L. 
REV. 1003 (2012); Robert A. McCormick & Amy Christian McCormick, The Myth 
of the Student-Athlete: The College Athlete As Employee, 81 WASH. L. REV. 71 
(2006); Matthew J. Mitten et al., Targeted Reform of Commercialized Intercollegiate 
Athletics, 47 SAN DIEGO L. REV. 779, 799–804 (2010); Alfred Atanda, Jr., Should we 
pay college athletes? PHILLY.COM (Mar. 5, 2014, 5:30 AM), 
www.philly.com/philly/blogs/sportsdoc/Should-we-pay-college-athletes.html; Tony 
Barnhart, It’s Time for Some of this Big Money to Trickle Down to College Athletes, 
CBSSPORTS.COM (May 10, 2013, 10:48 AM), 
http://www.cbssports.com/collegefootball/story/22225585/its-time-for-some-of-this-
big-money-to-trickle-down-to-college-athletes; Brian Bennett, Northwestern players 
get union vote, ESPN (Mar. 27, 2014, 9:23 AM), http://espn.go.com/college-
football/story/_/id/10677763/northwestern-wildcats-football-players-win-bid-
unionize; Michael Casagrande, A.J. McCarron Supports College Football 
Unionization, Paying Players in the Future, AL.COM (Jan. 29, 2014, 5:31 PM), 
http://www.al.com/alabamafootball/index.ssf/2014/01/aj_mccarron_supports_colleg
e_f.html; Marc Edelman, The Case for Paying College Athletes, U.S. NEWS & 
WORLD REPORT (Jan. 6, 2014, 8:00 AM), 
http://www.usnews.com/opinion/articles/2014/01/06/ncaa-college-athletes-should-
be-paid; Tom Farry, Jeffrey Kessler Files Against NCAA, ESPN (Mar. 18, 2014, 
6:09 PM), http://espn.go.com/college-sports/story/_/id/10620388/anti-trust-claim-
filed-jeffrey-kessler-challenges-ncaa-amateur-model; David Jones, Steve Spurrier 
proposes paying SEC Football Players $300 a game, USA TODAY (Jun. 1, 2014, 
6:35 PM), 
http://content.usatoday.com/communities/campusrivalry/post/2011/06/steve-
spurrier-sec-paying-players-proposal/1#.VFKz_kvyP4E; Dana O’Neil, Mark 
Emmert rips NCAA unionization, ESPN (Apr. 6, 2014, 3:13 PM), 
http://espn.go.com/college-sports/story/_/id/10738559/mark-emmert-ncaa-president-
says-unionization-attempt-grossly-inappropriate (“Change is coming to the NCAA.”  
NCAA President Emmert stated, “[Unionization] would blow up everything about 
the collegiate model of athletics.”); Josh Peter & Steve Berkowitz, Special Report: 
Coaches Hit Jackpot in NCAA System, USA TODAY (Apr. 2, 2014, 10:24 PM), 
http://www.usatoday.com/story/sports/ncaab/2014/04/02/ncaa-tournament- 
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swelling pressure for change, the Pac 12 Conference2 presidents have 
written to the presidents of the other four largest conferences, asserting 
that the time for tinkering and for small adjustments to the National 
Collegiate Athletic Association (“NCAA”) rules is long past, and in 
fact the risks of “tinkering” and "moving too slowly are far greater.”3  
                                                                                                                                                
basketball-coaches-compensation-obannon-case/7208877/; Will Northwestern 
Football Union Lead to Paying College Athletes?, CBS NEWS (Jan. 29, 2014, 9:41 
AM), http://www.cbsnews.com/news/northwestern-university-football-players-aim-
to-create-first-labor-union-for-college-athletes/.  For an early scholarly identification 
of the human cultural and psychological roots of competitive sports, see also 
ARNOLD WILLIAM FLATH, A HISTORY OF RELATIONS BETWEEN THE NATIONAL 
COLLEGIATE ATHLETIC ASS’N AND THE AMATEUR ATHLETIC UNION OF THE UNITED 
STATES (1905-1963) (Stipes Publ’g Co., 1964). 

2 The Pac 12 Conference is the Westcoast conference made up of twelve 
schools: the University of California, Berkley; the University of Oregon; Oregon 
State University; Stanford University; the University of Washington; Washington 
State University; the University of Arizona; Arizona State University; the University 
of Colorado, Boulder; the University of California, Los Angeles; University of 
Southern California; and the University of Utah. Pac-12 Conference, ESPN 
COLLEGE FOOTBALL, http://espn.go.com/college-
football/conferences/teams/_/id/9/pac-12-conference (last accessed January 25, 
2015). 

3 See Antonio Gonzalez, Pac-12 Presidents Propose New NCAA Model to Big 
Ten, Others, STARTRIBUNE (May 21, 2014, 6:30PM), 
http://www.startribune.com/printarticle/?id=260036321.  The four conferences 
included the Southeastern Conference, the Big Ten Conference, the Big 12 
Conference, and the Atlantic Coast Conference. Id.  The Southeastern Conference 
(SEC) is made up of 14 schools: the University of Florida; the Universite of Georgia;  
the University of Kentucky; the University of Missouri; the University of South 
Carolina; the University of Tennessee; Vanderbilt University; University of 
Alabama; University of Arkansas; Auburn University; Louisiana State University; 
Mississippi State University; the University of Mississippi; and Texas A&M.  South 
Eastern Conference, ESPN COLLEGE FOOTBALL, http://espn.go.com/college-
football/conferences/teams/_/id/8/sec-conference (last accessed January 25, 2015).  
The Big Ten Conference is made up of ten schools: Indiana University; the 
University of Maryland, College Park; the University of Michigan; Michigan State 
University; Ohio State University; Pennsylvania State University; Rutgers 
University; the University of Iowa; the University of Minnesota; the University of 
Nebraska-Lincoln, Northwestern University; Perdue University; and the University 
of Wisconsin-Madison.  Big Ten Conference, ESPN COLLEGE FOOTBALL, 
http://espn.go.com/college-football/conferences/teams/_/id/5/big-ten-conference (last 
accessed January 25, 2015).   The Big 12 Conference is made up of 10 schools: 
Baylor University; Iowa State University; the University Kansas; Kansas State 
University; the University of Oklahoma; Oklahoma State University; Texas 
Christian University; University of Texas, Austin; Texas Tech University; and West 
Virginia University.  Big 12 Conference, ESPN COLLEGE FOOTBALL, 
http://espn.go.com/college-football/conferences/teams/_/id/8/sec-conference (last 
accessed January 25, 2015).  The Atlantic Coast Conference, which is made up of 14 
schools: Boston College; Clemson University; Florida State University; University  
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Some may think the crisis is only another symptom of the curse of 
affluence that has plagued western culture since the 1960’s, others 
may ascribe it to other transcendent causes.4  Regardless of such 
philosophic considerations, the immediate problem American society 
confronts is derived from six powerful and interrelated conditions 
which are now converging to create and drive interscholastic athletics.  
This article will identify and examine each of these and propose a 
practical solution, which can address the causes of the current crisis.   

The following six conditions have led us to the present crisis: 
 

1. Since 1852, and the inception of intercollegiate athletic 
competitions, deep-seated, powerful psychological and 
cultural forces have driven the sweeping expansion of 
university team sports.5  These forces are inherent in our 
nature and our culture. 

2. Modern college presidents, provosts, and governing boards 
recognize that athletic success at their institutions has a 
direct and positive impact on the quality and quantity of 
major non-athletic benefits.6  Such benefits include the 
quantity and quality of student applications; the size and 
diversity of non-athletic grants and donations to the 
institution; the quality of faculty recruitment; alumni and 
booster support; and the institution’s political influence.7   

3. These rewards are publically recognized by, and strongly 
motivate, university and college policymakers to embrace 

                                                                                                                                                
of Louisville; North Carolina State; Syracuse University; Wake Forest University; 
Duke University; Georgia Tech University; the University of Miami; the North 
Carolina, Chapel Hill; the University of Pittsburgh; the University of Virginia; and 
Virginia Tech University. Atlantic Coast Conference, ESPN COLLEGE FOOTBALL, 
http://espn.go.com/college-football/conferences/teams/_/id/1/acc-conference (last 
accessed January 25, 2015).   

4 See AVNER OFFER, THE CHALLENGE OF AFFLUENCE (2006), wherein Professor 
Offer observes that since the 1960s a progressive ideological and institutional 
upheaval has arisen “when attitudes began a slow shift away from the common good 
and public service toward private benefits”; see also John Meakin & Michelle Steel, 
The Influence of Affluence, VISION.ORG, 
http://www.vision.org/visionmedia/article.aspx?id=3690 (last visited Apr. 7, 2014). 

5  See Hilary Levey Friedman, When Did Competitive Sports Take Over 
American Childhood?, THE ATLANTIC, (Sep. 20, 2013, 2:11 PM), 
http://www.theatlantic.com/education/archive/2013/09/when-did-competitive-sports-
take-over-american-childhood/279868/. 

6 See KNIGHT COMM’N, QUANTITATIVE AND QUALITATIVE RESEARCH, supra 
note 1, at 41–42. 

7 See id. at 42. 
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today’s vast expansion of interscholastic athletics and the 
enormously increased flow of sports revenues derived from 
gate receipts, television and radio broadcasts, sales of a 
wide array of athletic team products and logo licensing 
contracts.8 

4. This increased flow of revenues has led to an “arms race”9 
in the size and salaries paid to head coaches of the so-
called “revenue sports” and their expanding staffs.    

5. In reaction to the coaching arms race development, strong 
arguments are now raised to allow student athletes to share 
in the bounty by direct cash payments and unionization, at 
least in the revenue sports.10  Certainly the “one-and-done” 
era in college basketball initiated by the famed Spencer 
Haywood lawsuit, proposals by NCAA to let the big five 

                                                                                                                                                
8 See John E. Sununu, College Sports Should Be Taxed, BOSTON GLOBE (Aug. 

18, 2014), http://www.bostonglobe.com/opinion/2014/08/18/college-sports-big-lie-
these-universities-are-nonprofits/U8wvgLCBXVFbHbGwCBaYcI/story.html. 

9 The term “arms race” was used throughout the Cold War in reference to the 
tense competition between the former Soviet Union and the United States to see 
which superpower could produce the more formidable military.  John Swift, The 
Soviet-American Arms Race, HISTORY TODAY, http://www.historytoday.com/john-
swift/soviet-american-arms-race (last visited Nov. 21, 2014).  Each superpower 
competed to produce larger numbers of weapons, greater armies, and superior 
military technology.  See id.  During the Cold War, a doctrine known as “MAD,” an 
acronym for “Mutually Assured Destruction,” also came into prominence.  Id.  The 
premise of MAD was that if one superpower attacked the other, the attacked would 
retaliate thereby both superpowers would be mutually destroyed.  Id.  The MAD 
parallel with the current “arms race” in intercollegiate sports competition is very 
close, because continuing to devote university athletic monies to a race to pay 
enormous coaching salaries in the revenue sports rather than devoting those monies 
to the genuine needs of student-athletes will likely assure the destruction of 
intercollegiate athletics and the student-athlete as we know them;  infra notes 19–30 
and accompanying text. 

10 See Marc Edelman, The Future of Amateurism After Antitrust Scrutiny: Why 
A Win for the Plaintiffs in the NCAA Student-Athlete Name & Likeness Licensing  
Litigation Will Not Lead to the Demise of College Sports, 92 OR. L. REV. 1019,  
1049–53 (2014) (arguing that NCAA revenue sharing would neither destroy the 
financial viability of college athletics nor raise the risk of Title IX lawsuits); Brian 
Phillips, The Northwestern Decision: An Explainer, GRANTLAND.COM (Apr. 1, 
2014), http://grantland.com/features/northwestern-ncaa-college-athletics-union 
(noting that college football players should be treated as university employees 
because, among other things, they devote forty to fifty hours per week to the sport, 
need permission to take outside jobs, and must submit their leases for the coaching 
staff’s approval to live off campus). 
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revenue conferences set their own rules,11 and the National 
Labor Relations Board (“NLRB”) unionization action by 
college football players from Northwestern University are 
symptoms of the unrest among student athletes in big time 
interscholastic sports in this new era of expanding sports 
affluence.12  It would appear that external forces are 
guiding student athletes—labor unions, lawyers, former 
collegiate athletes, and possibly others with nefarious 
intent—and those forces may not have the interests of the 
student-athlete or collegiate athletics in general at the 
forefront as they lead current student-athletes towards an 
end to collegiate athletics and the student-athlete as we 
know it.   

                                                                                                                                                
11 See, e.g., Ron Higgins, SEC Commissioner Mike Slive Says the Five Power 

Conferences May Create an NCAA Division 4 if Necessary, THE TIMES-PICAYUNE, 
July 14, 2014, available at 
http://www.nola.com/lsu/index.ssf/2014/07/sec_commissioner_mike_slive_sa_2.htm
l (reporting that Mike Slive said that if the Big Five conferences do not achieve the 
autonomy rules demanded of the NCAA, the Big Five will move to creating an 
autonomous Division 4 of college athletics and including a statement from 
University of Florida President Bernie Machen that “[t]he autonomy clock… is 
ticking.”). 

12See JOHN LOCKE, OF CIVIL GOVERNMENT 17-35 (Henry Regnery Co., 1955) 
(As a respectable analytical matter, John Locke’s labor theory of the fruits of 
production becoming the property of those whose labor produces the fruits would 
argue a natural law theory favoring the student athlete controlling the revenues 
generated from the sports in which they labor); Sam Amick, Adam Silver’s Unlikely 
Ally for Raising NBA Age Limit, USA TODAY SPORTS, Apr. 3, 2014, available at 
http://www.usatoday.com/story/sports/nba/2014/04/03/spencer-haywood-one-and-
done-rule-draft-hall-of-fame/7265209/ (Haywood himself condemns one-and-done 
as “going to hurt the league, and it’s definitely hurting college basketball”); Brian 
Bennett, Northwestern Players Get Union Vote, ESPN (Mar. 26, 2014),  
http://espn.go.com/espn/print?id=10677763&type=story; see also A Look at the 
Pecking Order in College Sports, USA TODAY, Apr. 6, 2014, available at 
http://www.usatoday.com/story/sports/ncaab/2014/04/06/a-look-at-the-pecking-
order-in-college-sports/7394543/ (describing an NCAA proposal to let big revenue 
conferences set their own rules); Kevin Gemmell, Power Conferences in Autonomy 
Talks, ESPN (Jan. 16, 2014),  
http://espn.go.com/espn/print?id=10307993&type=story.  Legislators and 
commentators see unionization of student athlete as destructive of college sports.  
See Emmert: Unionization “Grossly Inappropriate,” ARIZONA SPORTS (Apr. 6, 
2014),  http://arizonasports.com/23/1720605/Emmert-Unionization-quotgrossly-
inappropriatequot; Julie Carr Smyth, Ohio Begins Pushback Against College Player 
Unions, YAHOO SPORTS (Apr. 12, 2014), http://sports.yahoo.com/news/ohio-begins- 
pushback-against-college-170458064--spt.html.  Note: implications of unionization 
for use of revenues from big time sports of college football and basketball to support 
non-revenue Title IX sports will be examined in subsequent articles. 
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6. Notwithstanding such symptoms, there are compelling 
reasons—both cultural and academic—which still exist to 
find ways to preserve a distinction between academe’s 
interscholastic teams composed of “student athletes” and 
the professional teams of the National Football League 
(“NFL”), the National Basketball Association (“NBA”), 
Major League Baseball (“MLB”), the National Hockey 
League (“NHL”), and their farm systems or minor league 
counterparts composed of professional and 
semiprofessional athletes.  It is a working thesis of this 
paper that failure to preserve this distinction will prove 
unacceptably destructive of academic institutions and 
eventually lead to recreating the interscholastic rivalries of 
1852 that led us here in the first place.   

Regardless of whether the crisis is a cosmic manifestation of what 
one Oxford researcher refers to as “The Challenge of Affluence,”13 
America’s immediate interscholastic sports crisis has been brought 
about by a convergence of the above-described forces.  This 
convergence is threatening a financial and cultural catastrophe for 
higher education—not merely its intercollegiate sports programs—but 
harm of such a magnitude as to demand thoughtful consideration and 
controlled reforms before we allow society to trip blindly ahead.    

The purpose of this article is to offer a framework for such 
consideration and to suggest a combination of non-destructive steps 
for immediate reform while there is still time to address the problem 
rationally.  After a brief exploration of the above conditions, this 
article proposes certain targeted policy changes which the authors 
believe can (i) contain the “arms race” noted in the above element 
number 4; (ii) properly address the self-evident unfairness noted in 
number 5; (iii) while avoiding the destructive pitfalls noted in number 
6.   

II. CULTURAL & FINANCIAL FORCES DRIVING BIG TIME 
INTERSCHOLASTIC SPORTS 

 
Modern scientific evidence points to an inherent, survival-based, 

pleasure-producing dynamic existing within human nature which has 
always driven our species to seek and participate in competitive 
physical play.14  Interscholastic team competition in America started in 
                                                                                                                                                

13 See OFFER, supra note 4; see also Meakin, supra note 4.  
14See An Interview with Dr. Stewart Brown, MD, http://www.amazon.com/Play- 

continued . . .  
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1852. 15   Early American competitions involved intercollegiate 
rivalries, derived from the English sports rivalries between Oxford and 
Cambridge, initially sponsored by students and involving teams of 
rowers, foot races, quickly leading to football and baseball. 16  
Eventually, competitions were incorporated into university athletic 
departments, organized by trained coaching staffs, and generated ever-
increasing public appeal within the culture among groups far beyond 
the student bodies and alumni, coming by the twenty-first century to 
include national and international boosters, radio and television 
listeners, product manufacturers, commercial sponsors, sports and 
cable networks, politicians, large-scale affiliations of athletic 
conferences, and special event promoters.17 

III. UNIVERSITY & COLLEGE DEPENDENCY ON BIG TIME 
INTERSCHOLASTIC SPORTS 

 
Success stories are legion concerning the benefits to higher 

educational institutions of the rewards of institutional fame and 
success achieved by success in big time sports.  The benefits are not 
limited to gate receipts, broadcast revenues and merchandise sales 
directly derived from a university’s athletic events.18  Non-athletic 

                                                                                                                                                
Shapes-Brain-Imagination-Invigorates/dp/1583333339 (last visited Nov. 2, 2014); 
see also STUART BROWN & CHRISTOPHER VAUGHAN, PLAY: HOW IT SHAPES THE 
BRAIN, OPENS THE IMAGINATION, AND INVIGORATES THE SOUL 5–7, 15–50 (2009); 
JAMES E. JOHNSON ET AL., PLAY AND EARLY CHILDHOOD DEVELOPMENT 7, 11, 16–
17 (2nd ed. 1999); J. ABNER PEDDIWELL, SABER-TOOTH CURRICULUM, INCLUDING 
OTHER LECTURES IN THE HISTORY OF PALEOLITHIC EDUCATION 54–73 (McGraw Hill 
Book Co., 1939) (For a humorous commentary on the anthropological ironies 
underlying many events, highlighting the persistence of “fish-grabbing with the bare 
hands” as an athletic art which persists as a hollow vestige of a long-gone, pre-
historic past); Kingsley R. Browne, Women in Science: Biological Factors Should 
Not Be Ignored, CARDOZO WOMEN’S L.J. 509, 515 (2005); Mitten et al., supra note 
1, at 781–85.   See generally FLATH, supra note 1. 

15 David Borges, NEW HAVEN 200: Yale, Harvard Started College Sports with 
Regatta, NEW HAVEN REGISTER, Dec. 8, 2012, available at 
http://www.nhregister.com/general-news/20121208/new-haven-200-yale-harvard-
started-college-sports-with-regatta. 

16 See Joanna Davenport, From Crew to Commercialism: The Paradox of Sport 
in Higher Education, in SPORT AND THE LAW: A MODERN ANTHOLOGY  218 
(Timothy Davis et al. eds, 1999).  See generally, Mitten et al., supra note 1, at 785–
91. 

17 See Mitten et al., supra note 1, at 780–99. 
18 Collegiate Licensing Company Names Top Selling Universities And 

Manufacturers For 2012-13, THE COLLEGIATE LICENSING CO., 
https://www.clc.com/News/Archived-News/Rankings-Annual-2012-13.aspx (last 
visited Oct. 29, 2014). 
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benefits reported by presidents, provosts, and governing boards of 
universities and colleges include (i) deeper and more qualified pools of 
applicants for admission; (ii) ability to recruit better qualified faculty; 
(iii) achieving grants and gifts for facilities, scholarships, and 
institutional improvements far beyond the funding of athletic facilities; 
(iv) political influence with state legislatures and higher education 
funding committees; and (v) strengthened ties with alumni.19  

IV. “ARMS RACE” OF COACHING SALARIES IN BIG TIME 
INTERSCHOLASTIC SPORTS 

 
In his dissent in National Collegiate Athletic Association v. Board 

of Regents of the University of Oklahoma, Supreme Court Justice 
Byron “Whizzer” White expressed concern that not permitting the 
NCAA to maintain control over telecast rights to college football 
games may over-commercialize collegiate athletics, leaving powerful 
programs awash in cash.20  Justice White reasoned that allowing the 
NCAA to maintain control over the telecast rights and the 
corresponding revenues “may well encourage students to choose their 
schools, at least in part, on the basis of education quality by reducing 
the perceived economic element of the choice.”21  Some thirty years 
after his dissent in Board of Regents, we see his admonition playing 
out before our eyes.   

                                                                                                                                                
19 Davenport, supra note 16, at 219; MURRAY SPERBER, SHAKE DOWN THE 

THUNDER: THE CREATION OF NOTRE DAME FOOTBALL 54 (Ind. Univ. Press, 1993); 
RICHARD HOFSTADTER & C. DEWITT HARDY, THE DEVELOPMENT AND SCOPE OF 
HIGHER EDUCATION IN THE UNITED STATES 114 (Columbia Univ. Press, 1952);  Jill 
Lieber Steeg, Boise State Fiesta Goes On: Ticket Sales, Fundraising, Marketing 
Booming, USA TODAY, Aug. 20, 2007, at C1.  One university president remarked, 
“[N]o one can or will stick his neck out….Presidents have lost their jobs over 
athletics.  Presidents and Chancellors are afraid to rock the boat.”  KNIGHT 
COMM’N, QUANTITATIVE AND QUALITATIVE RESEARCH, supra note 1, at 16; see 
also CONG. BUDGET OFFICE TAX PREFERENCES FOR COLLEGIATE SPORTS vii (2009); 
Davenport, supra note 16,  at 222; Mitten et al., supra note 1, at 790–96; Adam 
Emerson, University of South Florida Officials Prepare for Perks of Success, TAMPA 
TRIBUNE, Oct. 2, 2007, at 1.  See generally U.S. News: Best Colleges – National 
Universities (2009), THE CONSUS GROUP (Aug. 2008), 
http://consusrankings.com/2008/08/25/us-news-best-colleges-national-universities-
2009/ (an analysis of the list shows most of the top ranked institutions are not merely 
academically inclined but have strong athletic teams—such as Stanford, Duke, Notre 
Dame, Vanderbilt, California Berkely, Virginia, UCLA, Southern Cal, UNC, BC, 
Wisconsin, Washington, PSU, UT, UF all within the top forty-nine). 

20 National Collegiate Athletic Ass’n v. Board of Regents of the University of 
Oklahoma, 468 U.S. 85, 126–29 (1984). 

21 Id. at 136. 
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In addition to other streams of revenue, many conferences, 
including the Big Ten and SEC, are establishing their own television 
networks to provide sports-hungry fans with year-round, twenty-four 
hours a day coverage of athletic events from member institutions.22  
This stands to be a cash cow for the conference members.  For 
example, each school in the Big Ten Conference will receive $27 
million from Big Ten Network revenues this year.23  For the 2017-
2018 academic year, each Big Ten school stands to pocket $44.5 
million dollars from the Big Ten Network.24 

University presidents and athletic administrators clearly operate 
using the old adage that you must spend money to make money.  Due 
to the commercialization of intercollegiate sports, colleges have the 
money to spend and view coaching salaries as a good return on 
investment. 25   Simply put, fundraising, student enrollment and 
attraction of well-qualified faculty are affected by success in athletics.  
The Knight Commission on Intercollegiate Athletics found that 
numerous FBS presidents believe athletics success translates into 
financial benefits for their institutions.26  This is evidenced in the 
willingness of university presidents to participate in the “arms race” of 
college coaching salaries. 27   Realists recognize that the financial 
                                                                                                                                                

22 Tom Fornelli, Big Ten Schools Projected to Make $45 Million With New TV 
Deal, CBSSPORTS.COM, http://www.cbssports.com/collegefootball/eye-on-college-
football/24540002/big-ten-schools-projected-to-make-45-million-with-new-tv-deal 
(last visited May 21, 2014). 

23 Id. 
24 Id. (“While it hasn't had the most success on the field in recent years as its 

conference counterparts, there's one area the Big Ten has been able to maintain its 
dominance: revenue.  Thanks to the Big Ten Network Big Ten schools have been 
bringing in more money annually than schools around the country -- there's a reason 
every conference wants a network now -- and the conference doesn't expect that to 
change.”) (“While the $44.5 million payoff is still four years away, don't worry, Big 
Ten schools won't go broke before then.  The conference projects that 11 -- Nebraska 
doesn't get its full share until 2017-18 -- schools will pull in $27 million this year, 
$30.9 million in 2014-15, $34.1 million in 2015-16 and $35.5 million in 2016-17.”). 

25 See Smriti Sinha, So, How Much Is A College Coach Really Worth?, VICE 
SPORTS, Oct. 20, 2014, https://sports.vice.com/article/so-how-much-is-a-college-
coach-really-worth (discussing how colleges can justify high salaries for coaches as 
receiving “an educational return on the coaching investment” through attracting 
students and contributing to academic scholarships). 

26 KNIGHT COMM’N, QUANTITATIVE AND QUALITATIVE RESEARCH,  supra note 
1, at 45–47; see also supra notes 3–8 and accompanying text.   

27 See Steve Berkowitz & Jodi Upton, Salaries Rising for New College Football 
Coaches, USA TODAY, Jan. 17, 2012, available at 
http://usatoday30.usatoday.com/sports/college/football/story/2012-01-16/College-
football-coaches-compenstion/52602734/1 (“New head football coaches for major 
college programs were paid on average 35% more than predecessors in 2011…[T]he  

continued . . .  
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perception of university presidents drives the governance of big 
money intercollegiate athletics competitions.28  Without success in 
high profile sports programs, primarily football and men’s 
basketball,29 the tasks faced by university administrators are more 
difficult.   

This arms race of coaching salaries has taken on a life of its own.  
Coaches, driven by their egos—and the egos and greed of their sports 
agents—are trying to outdo one another.30  On the other side of the 
equation, universities whose head coaches have been fired, or have 
resigned or retired seek to outdo one another. 31   If college 
administrators, boosters, and alumni feel that a particular coach will 
enhance the university’s stature on the national stage, there is little to 
hold back the parties from negotiating like drunken sailors—after all, 
the programs are awash in cash.  In the meantime, young and 
impressionable student-athletes see the very coach who recruited them 
and who sweats during practice alongside them earning more and 
more money. 

In order to construct a workable solution to the student-athlete 
complexity, the coaching salary arms race must be fixed.  As long as 
student-athletes see coaches awarded multi-million dollar salaries 
resulting largely from team success, there will be a perception of 
oppression. 

                                                                                                                                                
increase means the average basic compensation at the schools making changes from 
a little more than $1.1 million for the 2011 season to a little more than $1.5 million 
for the 2012 season.”); see also Steve Berkowitz et al., Top NCAAB Coach Pay, 
USA TODAY, http://www.usatoday.com/sports/college/salaries/ncaab/coach/ 
(ranking Coach Mike Krzyzewski of Duke ACC at the top of the chart with a 2013 
total pay of $7,233,967).  

28 See KNIGHT COMM’N, QUANTITATIVE AND QUALITATIVE RESEARCH,  supra 
note 1, at 25–30. 

29 Cork Gaines, These 20 Programs Are the Biggest Money Makers in College 
Sports, BUS. INSIDER, Jan. 4, 2012, http://www.businessinsider.com/these-20-
college-sports-programs-are-the-biggest-moneymakers-2012-1?op=1. 

30 See Jim Baumbach, Special Report: College Football Coaches’ Salaries And 
Perks Are Soaring, NEWSDAY, Oct. 4, 2014, 
http://www.newsday.com/sports/college/college-football/fbs-college-football-
coaches-salaries-are-perks-are-soaring-newsday-special-report-1.9461669 (reporting 
on how coaches’ contracts now provide hundreds of thousands of dollars of 
incentives, perks and benefits including access to private jets, retention bonuses, 
future jobs, and bonuses).  

31 See Richard T. Karcher, The Coaching Carousel in Big-Time Intercollegiate 
Athletics: Economic Implications and Legal Considerations, 20 FORDHAM INTELL. 
PROP. MEDIA & ENT. L.J. 1, 2 (2009). 
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V. COMPENSATING THE STUDENT ATHLETE: ACADEMIC CURRENCY 
OR CASH CURRENCY 

A. The “Student-Athlete:”  Why Preserve This Institution? 
 
Persuasive arguments are being made that college and university 

administrations are perpetuating hypocrisy by permitting big time 
interscholastic athletics to continue in the face of the huge 
incentives—financial and otherwise—noted above.32   

Many of the ten proposals by the Pac 12 Conference presidents are 
sensible but instead of payment in academic currency they advocate 
cash stipends and other changes that could prove to be both expensive 
and controversial.33  Besides cash stipends to players, they advocate 
such ideas as allowing student athletes to counsel with sports agents 
(“but without professionalizing intercollegiate athletics,” whatever that 
means in real world practical terms).34  They also adovcate liberalizing 
the rules which allow athletes to transfer between schools, but leave 
unspecified limits on “one and done” student athletes, shorter seasons, 
and reduction of “voluntary” practices and out-of-season 
competitions.35  Despite the dubious wisdom, even destructive nature, 
of some of these proposed “reforms,” the Pac 12 presidents also 
propose extended medical benefits, scholarships equal to the realistic 
cost of college attendance, extended scholarships to allow graduation 
with a bachelor’s degree after a student athlete has exhausted his or 
her eligibility, and to increase academic progress rates before allowing 
postseason play.36  Without specifying how to accomplish it without 
unionization of college players, they propose to give student-athletes a 
governing role in each conference and at the national level.37    

There is a risk that society wholly abandons the institution of the 
student-athlete on the basis that the true reality of big time sports with 
its television and ticket revenues, product licensing, salaried coaches 
                                                                                                                                                

32 See, e.g., Margit Livingston, Piggybacking on Glory, 65 FLA. L. REV. F. 10, 
10 (2013); Analyzing NCAA Hypocrisy: Root Cause and Solutions, BLEACHER 
REPORT, June 28, 2010, http://bleacherreport.com/articles/412841-ncaa-hypocrisy-
root-cause-and-solutions; Michael Wilbon, As Colleges’ Greed Grows, So Does the 
Hypocrisy, WASH. POST, Sept. 10, 2010, http://www.washingtonpost.com/wp-
dyn/content/article/2010/09/09/AR2010090906943.html. 

33  Pac-12 Conference, Pac-12 Universities Propose Sweeping Changes to 
Student-Athlete Benefits, PAC-12, Oct. 1, 2014, http://pac-
12.com/article/2014/10/01/pac-12-universities-propose-sweeping-changes-student-
athlete-benefits. 

34 Gonzalez, supra note 2. 
35 Id. 
36 Id. 
37 Id. 
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and costly training and game facilities, is not materially different from 
NFL, NBA, NHL, MLB, and their affiliated minor leagues and farm 
clubs.  This alternative will inevitably lead to even greater academic 
turmoil. 

a. Universities and colleges could find themselves running 
taxable subsidiary businesses—receiving unrelated 
business income—that have nothing to do with their 
non-profit academic mission.38 

 
b. All attempts at providing educational opportunity for 

the student athlete who participates in college sports 
becomes irrelevant—such athletes could eventually 
become employees hired to advance the university’s 
business subsidiaries, not student athletes enrolled in 
university classes and seeking degrees.39 

 
Leading tax expert James Musselman was recently quoted as 

saying immediate unionization of college athletes would not change 
the present tax analysis that universities’ big time sports revenues are 
not subject to unrelated business income tax (“UBIT”) taxation.40  
Moreover, the costs of non-revenue sports may offer deductions that 
render the athletic programs a “wash” and the actual amount of net 
revenue would be very small.41   However, Musselman also sees 
unionization of athletes as becoming a slippery slope leading, perhaps, 
to significant harm to collegiate athletics as a whole.42 

The authors believe that the eventual harms might even change the 
tax equation on UBIT questions in the future.  This could occur over 
time as cynicism and falling support by alumni and fans, in 
conjunction with declining revenues, and political pressure eventually 
cause a shift in the model from student-athletes on scholarships who 
attend class to minor league teams owned by the universities and made 
up of employee-athletes who are not students, do not attend class, and 

                                                                                                                                                
38  For a discussion of the tax consequences to tax-exempt colleges and 

universities for deriving unrelated business income from sports, see Mitten et al., 
supra note 1, at  804–28 (discussing how divorcing academic progress from college 
athletes may well render income from college football, basketball, hockey, et al., 
taxable under the UBIT regulations). 

39 See David van den Berg, Push to Unionize Student Athletes Raises UBIT 
Questions For Schools, TAX NOTES TODAY (Feb. 13, 2014), 
http://services.taxanalysts.com/taxbase/tnt3.nsf/CurEdHighlights/2B0A6D69F0AF5
CFF85257C800009B419?OpenDocument (Subscription Required). 

40 See id. 
41 See id. 
42 See Mitten et al., supra note 1. 
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do not work toward earning undergraduate degrees.  Paid employee-
athletes are undesirable from tax and non-tax perspectives, 43 
furnishing reason aplenty to institute reforms while time remains. 

Moreover, would all of the extra, non-athletic benefits to colleges 
and universities vanish if the team sports affiliated with their 
institutions were rendered independent as would result under such 
proposals?  Would potential students, faculty members, alumni, 
boosters, fans, state political leaders continue to support Boise State 
University if its former team sports were no longer manned by 
student-athletes affiliated with the university, but merely paid 
employees of subsidiary businesses?  Would such sports-generated 
support for The Ohio State University, the University of Florida, the 
University of Southern California continue in the absence of 
traditional student-athlete university team sports?  If such support 
significantly diminished would the institutions’ motive to continue 
running such subsidiary businesses collapse? 

Ironically, would the evolution of intercollegiate sports, which 
began in 1852 eventually begin again and be repeated?  After the 
divorce of academics and the student-athlete team linkage of today, 
would the deeply rooted psychological and cultural drives, which first 
initiated America’s interscholastic competitions and drove the dynamic 
growth of such competitions, reappear and trigger a repeat of 
interscholastic sports evolution?  

In light of these uncharted waters, wouldn’t society be better 
served to reform today’s system in thoughtful ways that would 
preserve the student-athlete while still providing them with support for 
all realistic costs associated with university or college matriculation?  
This article advocates rewarding the student athlete, not in cash 
currency as an employee would be paid, but rather in academic 
currency tied directly and realistically to the costs and rewards of a 
college education.   

B. Paying the “Student Athlete:”  Academic Currency or Cash 
Currency? 
 
Should student athletes be paid in cash currency or in academic 

currency directly related to the full costs incurred in receiving the 
undergraduate degrees that will prepare them for their future careers 
and provide certain healthcare assurances?  It is proposed that the 
following constitutes a realistic list of the true costs associated with 
earning a college degree for the typical student-athlete. 

                                                                                                                                                
43 See id.; see also van den Berg, supra note 39. 
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1. Tuition, books, fees, room and board, other direct expenses 

of matriculation.44 
 

2. Plus—as to student athletes only—other costs of tutors or 
study aids and additional costs of matriculation beyond the 
normal four-year span arising from red-shirting or other 
athletics related delays.45 
 

3. Costs of medical care of all injuries or disease incurred 
during college.46 
 

4. Plus—as to student athletes only—other costs of all 
medical care incurred from college sports-related injuries 
plus costs of rehabilitation.47  If permanent or long-lasting 
disabilities arise from injuries suffered by reason of 
interscholastic sports competition, then medical and 
rehabilitation costs for as long as the injury or disability 
persists.48 
 

5. Plus—as to student athletes only—costs incurred by reason 
of the genuine need for emergency travel home due to the 

                                                                                                                                                
44 It should be noted that the claims by University of Connecticut All-American 

point guard Shabazz Napier that he often went to bed hungry were refuted by 
University food service administrators.  See Jacqueline Thomas, UConn’s Napier: 
‘We Do Have Hungry Nights’, THE CT. MIRROR (April 7, 2014), 
http://ctmirror.org/uconns-napier (quoting university officials that all student athletes 
are given a maximum meal plan allowing them to use any of the campus cafeterias, 
which are open from 7:00 AM to 7:00 PM, for the all-you-can-eat food plan); see 
also UNIVERSITY OF CONNECTICUT DIVISION OF ATHLETICS, 2013-14 Student-
Athlete Handbook, http://grfx.cstv.com/photos/schools/conn/genrel/auto_pdf/2013-
14/misc_non_event/SAHandbook.pdf (last visited Oct. 30, 2014) (providing that 
UConn athletes are responsible for costs of housing and meal plans).  The crucial 
point is that sufficient housing and nutrition should be provided to student athletes 
during their matriculation as a part of their scholarship package. 

45 See Mitten et al., supra note 1. 
46  Cory McCune, NCAA Policies for Student-Athlete Medical Insurance 

Breakdown, BLEACHER REPORT (October 25, 2014, 5:34 PM), 
http://bleacherreport.com/articles/1595326-ncaa-policies-for-student-athlete-
medical-insurance-breakdown (noting that student athletes are required to carry 
personal insurance). 

47 Id. (describing the need for long-term and catastrophic injury care). 
48 Id. 
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death, or life-threatening illnesses, of members of the 
student-athlete’s immediate family.49 

 
6. Plus—as to student athlete only—reasonable costs of 

career counseling.50  The great majority of other student 
athletes who will not enter professional athlete careers51 
must be counseled during matriculation towards class 
selections and other preparations for post-college 
employment. 
 

How will universities and colleges generate sufficient revenues to 
finance items 1-6?  One solution is to redirect financial resources from 
the coaching arms race to such realistic student-athlete support.  In 
order to make this possible, Congress needs to enact a statutory 
revision to the antitrust laws.  Such a limited antitrust law amendment 
has been proposed by Marquette Professor Matt Mitten, Director of 
the National Sports Law Institute.52  The core concept of the Mitten 
proposal, would be legislation that would provide a limited antitrust 
exemption to the NCAA and its member schools and their 
conferences.53  Institutions of higher education would be permitted to 
conspire to fix and enforce limitations on coaching salaries provided 
that the savings would be entirely directed towards the funding of 
items 1-6 for student athletes by each school.54  

Such a reform would permit schools to halt the “arms race” in 
coaching salaries.55   Simultaneously, the reform would force each 
college or university to openly face the choice between continuing the 
“arms race” in coaching salaries or curtailing the “arms race” in favor 

                                                                                                                                                
49 See Daniel Kramer, Castro to be placed on bereavement list, MLB.COM 

(October 25, 2014 5:39 PM), http://m.cubs.mlb.com/news/article/90589768/castro-
to-be-placed-on-bereavement-list; see also Aaron Gleeman, Aubrey Huff misses 
doubleheader due to family emergency, HARDBALLTALK (October 25, 2014 5:40 
PM), http://hardballtalk.nbcsports.com/2012/04/24/aubrey-huff-misses-
doubleheader-due-to-family-emergency/ (noting the courtesy professional athletes 
receive when facing family emergencies). 

50 ESPN.COM, http://espn.go.com/30for30/film?page=broke (last visited Nov. 
21, 2014) (discussing Broke, the documentary by Billy Corben discussing the 
inability of athletes to handle their money and careers after their athletic careers 
end). 

51  Probability of Competing Beyond High School, NCAA, 
http://www.ncaa.org/about/resources/research/probability-competing-beyond-high-
school (last updated Sept. 2013). 

52 See Mitten et al., supra note 1. 
53 Id. at 829–44. 
54 Id. at 843. 
55 Id. at 804. 
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of full funding for all the genuine costs of matriculation of student 
athletes as noted by 1-6 above.56  

Such a reform would retain the current academic nature of the 
student-athlete but in a realistic fashion that rewards the student-
athlete with the genuine values of higher education and protects them 
against the burdens of medical and rehabilitation expenses resulting 
from sports injuries. 

C. Payment to Collegiate Athletes in Cash Currency—Not 
Academic Currency—Would Create Internal Conflicts  
 
The following are predictable conflicts that could arise if cash 

currency salary is used in lieu of academic currency as the medium of 
payment to student athletes.  The following are based upon the 
principle that every college or university will have a finite pool of 
dollars to be spent on athletics.57  This principle, common to all 
business budgets, means that the pool must be divided between (1) 
personnel salaries paid to coaches, players, support staff; (ii) operating 
expenses other than salaries; (iii) capital costs for equipment, facilities, 
and maintenance for each sport’s venue.58  Natural competition for 
dollars among the following classes of claimants can be expected: 

 
1. Coaching salaries for the big revenue sports (coaching 

staffs in football, basketball, hockey) and the revenues 
formerly used to sustain Title IX sports and the nonrevenue 
sports (coaching staffs in swimming, golf, tennis, track, 
etc.), just as controversy and competition is developing in 
proposals among the “have” against the “have-not” 
universities.59   

                                                                                                                                                
56 See id. at 804; see also Matthew J. Mitten, James L. Musselman & Bruce W. 

Burton, Commercialized Intercollegiate Athletics: A Proposal for Targeted Reforms 
Consistent With American Cultural Forces and Marketplace Realities, 2 J. 
INTERCOLLEGIATE SPORT 207 (2009).  

57 See Jason Belzer, What The Changing Landscape Of College Athletics Means 
For New Athletic Director Hires, FORBES (Sept. 23, 2013, 9:00 AM), 
http://www.forbes.com/sites/jasonbelzer/2013/09/23/what-the-changing-landscape-
of-college-athletics-means-for-new-athletic-director-hires/. 

58 See KNIGHT COMM’N, QUANTITATIVE AND QUALITATIVE RESEARCH,  supra 
note 1 at 9 (outlining broadly how these expensises are hindering the sustainability 
of college sports programs). 

59  See Stewart Mandel, Breaking down the union movement’s competitive 
impact; more mail, SPORTS ILLUSTRATED (June 23, 2014), 
http://www.si.com/college-football/2014/04/23/northwestern-union-vote-college-
football-mailbag; see also Dennis Dodd, Boise State president blasts NCAA reform  
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2. Coaching salaries for the big revenue sports (coaching 

staffs in football, basketball, hockey) and players’ salaries 
in those same sports. 
 

3. Players’ salaries in the big revenue sports and the revenues 
from those sports formerly used to sustain the Title 9 sports 
and the non-revenue sports. 
 

These conflicts would likely become institution specific.  Dealing 
with them on an ongoing basis will incur extraordinary amounts of 
administrative time and in-house or outside counsel.  The cost of these 
business overhead matters will eventually be monetized by all 
sophisticated university financial officers.  Will these significant soft 
costs need to be paid from the institution’s total pool of sports 
revenues?  If not, from what other sources of revenue?  Will college or 
university presidents and their governing boards eventually compute 
that the nonathletic benefits generated by big time sports are not 
sufficient to justify the total expenses and operating costs generated in 
sustaining their big time athletic programs? 

VI. CONCLUSION 
 
Few would disagree that change is coming to collegiate athletics.  

Even fewer would disagree that college athletics, largely as they exist 
today, should not vanish from our nation’s landscape.  Months before 
the season begins, the students, alumni, fans, media, coaches, and the 
athletes themselves eagerly await the coming season and the hope 
another season on the horizon brings.  As each college athletics season 
unfolds, the spectacle of the pageantry and tradition brings optimism 
and excitement to old and young alike.   

The solutions offered in this article provide a combination of 
practical, non-destructive steps that can be enacted while there is still 
time to address the problem rationally.  The need for containment of 
the arms race in coaching salaries along with resolution of the 
uncertainty and unfairness of direct cash payments and unionization of 
some collegiate athletes is paramount.   

                                                                                                                                                
in letter to media, CBSSPORTS.COM (May 21, 2014, 10:11 PM), 
http://www.cbssports.com/collegefootball/writer/dennis-dodd/24569414/boise-state-
presidents-blasts-ncaa-reform-in-letter-to-media (quoting current Boise State 
President Robert Kustra protesting current reform proposals of the Big Five athletic 
conferences as unfair to less big revenue schools such as Boise State). 
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America’s collegiate athletics is a national treasure.  No other 
nation in the world has anything that rivals modern American 
collegiate sports.  Perhaps for too long, change—needed change—has 
not come to college athletics.  Now that powerful momentum is 
underway to make change, we must make sure the change does not 
destroy that which so many hold dear. 

 


