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I. INTRODUCTION 
Small and medium-sized enterprises (SMEs) typically consider their 

intellectual property (“IP”) to be some of their most critical assets.  This 
article is targeted toward SME owners and startups and provides an 
overview of how IP protection can help an SME.  The issues pertaining 
to IP typically associated with SMEs will be explored from a practical 
and pragmatic point of view.  This approach builds upon the panel 
discussion about the Role of Intellectual Property in Sustainable SME 
Innovation at the Wake Forest University School of Law Journal of 
Business and Intellectual Property Law Symposium on February 25, 
2022. 

Trademarks, patents, trade secrets, and copyright are well known to 
owners of SMEs, whether the SMEs know the precise nomenclature or 
scope of protection that each afford.  This article first discusses these 
usual types of IP and the associated costs of such protection.  Secondly, 
this article will address three major challenges SMEs face: (1) IP 
development and protection; (2) the cost of IP protection; and (3) 
determining the scope of IP protection.  Ultimately, the protection of IP 
should be a foremost consideration for any SME, and such enterprises 
need to carefully consider which IP protections are best suited for their 
business.  

II. TRADEMARKS AND TRADE DRESS 
 

Trademarks are source indicators.1  Trademarks can be names, 
phrases, tag lines, logos, combinations of such things, or less 
conventionally, sounds, scents, and the like.  Generally, in the United 
States, trademark rights are acquired by commercial usage and can be 
registered federally or at the state level.  SMEs can also apply for a 
federal registration with the United States Patent and Trademark Office 
(USPTO) prior to usage.  Upon registration on the principal register, the 
rights will have nationwide priority back to the filing date.  Trademark 
rights have unlimited duration provided the marks continue to be used, 
and federal registrations are registered in 10-year renewable 
increments.2 

Trade dress rights are quite similar but instead address product 
shape or product packaging, sometimes including the shape of spaces in 
which services are provided such as some Apple store layouts and the 
Taco Cabana restaurant appearance.  

Other countries have their own systems of trademark protection and 
registration.  The US is part of the “Madrid” system of International 

 
1 See generally 15 U.S.C. § 1051 et seq.  
2 15 U.S.C. § 1058; 15 U.S.C. § 1059. 
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Registrations, but fulsome consideration of such things is beyond the 
scope of this essay. 

For almost all SMEs in the modern internet and social media age, 
trademark rights are imperative.  All SMEs, whether they are run out of 
the owner’s house, a co-working space, or the enterprise’s location(s), 
will have a name.  The owner will seek to establish goodwill and 
reputation in that name and other key brands to help, or even drive, 
sales, and operations.  Further, most SMEs will have websites or at least 
social media presences.  

This means that modern-day SMEs are more likely than their 
“parent’s or grandparent’s company” 30 to 50 years ago to run into 
potential name or brand conflicts with distantly located enterprises.  
Accordingly, it is critical for an SME to consider seriously – and 
probably attempt – registering their names and key brands.  This is 
especially true considering the relatively low cost of registering the 
marks.  Additionally, since the dominant US social media sites are free, 
SMEs should contemplate gathering control of social media handles and 
pages using their name and marks. 

A SME is well served to consult with a trademark attorney for 
analysis of whether to apply, what to apply for, and for help with the 
application.  The process and analysis contain pitfalls that will not be 
obvious if one merely looks at the simple application form.  Whether or 
not such applications are filed, by investigating and considering whether 
to protect a brand, the SME might become alerted to other brands for 
which a likelihood of confusion or dilution may exist.  If such other 
brands exist, the SME can then consider adopting a more unique brand.  
Not only will a unique brand have less legal risk, but it might also have 
better marketplace reception and better protection opportunities if 
consumer confusion is avoided. 

III. PATENTS 
 

Patents give exclusive rights to sell an invention.3  Patents are 
referenced in the U.S. Constitution as “The Congress shall have the 
Power … To promote the Progress of Science and useful Arts, by 
securing for limited Times to Authors and Inventors the exclusive Right 
to their respective Writings and Discoveries.”4  Section 101 of the 
Patent Act provides that whoever “invents or discovers any new and 
useful process, machine, manufacture, or composition of matter, or any 
new and useful improvement thereof, may obtain a patent therefor, 

 
3 35 U.S.C. § 154. 
4 U.S. Const. art. I, § 8. cl. 8. 
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subject to the conditions and requirements of this title.”5  There are 
several conditions for a patent to be granted.  Key requirements include 
that the patent must be novel, non-obvious, and must pertain to the 
correct subject matter.6  

 Utility patents in the United States last for 20 years from the 
application date, though the term can be extended if there was a delay 
in granting the patent by the United States Patent and Trademark Office.  
Patent protections can also be sought internationally; however, since 
patents are jurisdictionally specific to the country in which they are 
issued, SMEs will need to pursue patent protection in each country if 
they intend to enforce their rights beyond the border.7  

For SMEs, consideration of patent rights implicates the SME’s 
business model.  Patents substantially help preserve a company’s “first-
mover” position in the market.  A company with one or more protectable 
inventions or processes as its primary asset can benefit from patent 
protection as a right to exclusivity on the patented invention may attract 
not only customers but also investors.  One only need watch an 
investment show like Shark Tank and hear how often potential investors 
ask, or business owners volunteer, information regarding whether they 
have patents pending to assess the perceived desirability of patents.  In 
addition, having a patent issued or pending is often a proxy for 
suggesting some form of marketplace exclusivity, the creativity of the 
inventor/owner, the drive of the inventor/owner, and faith in the 
business by the inventor/owner.  These features are usually quite 
beneficial to SMEs and attractive to investors or acquiring parties.  

Of course, not every SME will be able to seek patents.  Some SMEs 
instead rely upon pure marketing or sales success, efficiencies or low 
costs, satisfaction of a market need, effort, or even personal charisma to 
drive their business. 

IV. TRADE SECRETS 
 

Unlike patents, where exclusive rights are conferred in exchange for 
public disclosure of an invention, trade secrets protect companies from 
competitors stealing IP that companies take adequate measures to keep 
secret.  Trade secrets, unlike patents, usually do not protect companies 
from a competitor reverse engineering or independently developing the 
same IP.8  As a result, trade secret protection is best suited to SMEs with 
some sort of idea, list, method, chemistry, process, or ‘secret sauce’ that 
derives value because the SME keeps it secret.  Most states have laws 

 
5 35 U.S.C. § 101. 
6 35 U.S.C. §§ 102-103. 
7 35 U.S.C. §§ 351-368; 35 U.S.C. § 154.  
8 Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 476 (1974). 
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against the misappropriation of trade secrets,9 and since its enactment 
in 2016, the federal Defend Trade Secrets Act now allows a federal civil 
claim against misappropriation. 10  Not every SME will have trade 
secrets, and those which have them likely well know that they have 
them.  

V. COPYRIGHTS 
 

Copyright protection most often comes up for SMEs as potential 
protection for their websites, brochures, and any proprietary software or 
apps.  There is also a class of SMEs whose enterprises depend upon 
copyright protection, such as those creating artistic designs on products, 
those creating art and music, those who are writers, software developers 
or podcasters, and those in the film/TV industries.  For such SMEs, 
copyright protection is critical.  However, there are many pitfalls within 
the copyright system.  For instance, work made-for-hire principles and 
fair use/transformative work doctrines can be significant for SME 
businesses while simultaneously being a battleground for litigation.  
However, for the great bulk of other SMEs, copyrights are often an 
afterthought unless and until there is an infringement issue, perhaps by 
a departing employee who starts a competing business. 

VI. COSTS OF IP PROTECTION 

Cost is an important factor for SME IP protection.  Some SMEs have 
a business focus that is not on innovation.  For these SMEs, patent 
protection either may not be available, or it may be cost-prohibitive.  
Furthermore, the ownership of IP rights still requires enforcement of 
those rights.  In addition, the cost of acquiring different IP rights varies 
depending on the type of protection sought.  For instance, patent 
applications – and patent litigation to enforce the rights - are typically 
far more expensive than applying for and enforcing trademarks and 
copyrights.   

Near the other end of the registration-cost spectrum are copyrights.  
A US copyright registration can cost as little as $45, and for works 
created in or after 1979, copyrights typically spring into existence by 
operation of law without the necessity of registration.11  Registration 
confers the ability to bring an infringement action and certain potential 
remedies or other benefits.  SMEs should consider the cost-benefit 
calculation as well as legal considerations when choosing how to protect 

 
9 See N.C. Gen. Stat. § 66-152 (1981). 
10 18 U.S.C. § 1836.  
11 17 U.S.C. § 101; see also U.S. Copyright Off., Circular 4, at 7 (2021); U.S. 

Copyright Off., Circular 1, at 1 (2021). 



 

2022 IP & SMALL AND MEDIUM SIZED 
ENTERPRISES 

59 

their IP. 

VII. IP-RELATED CHALLENGES 

A. Development & Protection Plan 
 

The first and most obvious challenge is developing the idea for an 
invention, brand, or creative work.  A corollary is to ensure that the 
invention or other IP is the ‘right’ IP.  Ideally, it both achieves the 
solution to the problem (whether a technical issue or a marketplace 
issue) while also occupying such a space so that there is not a close 
workaround for a competitor.  In the trademark context, this often 
means having a strong mark unlike others rather than a weaker, more 
descriptive, or more common name.  In the patent context, this typically 
means an invention for which there is not an obvious workaround, but 
which must be used for the invention to achieve its goal.  In the trade 
secret context, this often means something that is not susceptible to 
reverse engineering.  

B. Economics  
 

Second, the cost of protection and enforcement is a challenge.  
SMEs, like other businesses, are on a tight budget.  Not only can it be 
costly to pay substantial sums for development by software designers, 
marketing companies for brands, or Research & Development teams, 
but protection and enforcement can both be a significant expense.  For 
example, while patent protection can bring a great bang-for-the-buck in 
terms of early and mid-stage investment, it is not cheap.  If another 
company comes up with something that ‘might’ tread on the patent 
claim, patent litigation can be notoriously expensive.  Many federal 
courts even have specific local patent rules that obligate the litigants to 
many activities that are necessary for the determination of the case, but 
also fast-track escalating litigation costs.  

 

C. Scope of Protection: Determining what Not to Protect 
 

Third, there is the challenge of determining what not to protect.  This 
is perhaps the trickiest decision.  Most SMEs simply cannot afford to 
“protect everything.”  Thus, discerning what IP protection will result in 
the greatest return on investment needs to be applied.  The most 
successful SMEs are those who know not only know to protect their IP 
but also when to fold, forego or disclose IP protections.  Rarely is there 
a one-size-fits-all solution, as the SME’s decision should best relate to 
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its perceived model, marketplace advantages, and opportunities for the 
future.  

VIII. CONCLUSION 
 

It is undeniable that proper implementation of IP protections can 
afford SMEs a competitive advantage.  For SMEs interested in 
sustainability–whether of the environmentally green or the financially 
green varieties–would be well served to consult with IP counsel to seek, 
or at least consider seeking, trademark, patent, and copyright 
protections and how best to preserve their trade secrets. 
 
 




