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I. INTRODUCTION 
For thirty years, the Americans with Disabilities Act (the “ADA”) 

has sought to place disabled individuals on an equal playing field with 
other individuals in society.1  This objective is rarely contested in the 
modern age, especially when a disabled individual’s job is restructured, 
the facility is made handicap accessible, or the disabled employee is 
given special equipment to complete the essential functions of their 
job.2  Nonetheless, much controversy surrounds one reasonable 
accommodation in particular: mandatory reassignment of a disabled 
individual to a vacant position when they become unable to perform 
their previous role.3 

Some circuits assert that if an existing employee becomes disabled 
on the job, the employee is entitled, pursuant to the language of the 
ADA, to be reassigned to a vacant position as a reasonable 
accommodation.4  On the other hand, some circuits view reassignment 
merely as an option, and posit that employers are only required to give 
the disabled employee the opportunity to compete for a position.5  In 
sum, federal courts are inconclusive as to whether a policy of hiring the 
most qualified candidate will shield an employer from liability, or 
whether there is inherently a preference for a disabled employee who 
already works for that employer.6  This predicament is particularly 
troubling where a disabled employee is qualified for the position, is not 
chosen, and then has no other employment options. 

The Supreme Court has not yet decided on this issue, but a 
resolution is long overdue.  While both sides present compelling 
arguments, this Comment proposes that the Supreme Court should 
interpret the ADA as requiring a mandatory preference for disabled 
employees both to satisfy the aims of the ADA, and because of the de 
minimis cost to employers.  Until the Supreme Court issues a definitive 

 
1 NATIONAL NETWORK, What is the Americans with Disabilities Act (ADA)?, (last 

updated Jan. 2022), https://adata.org/learn-about-ada. 
2 See Greg Mansell, Is Job Reassignment a Reasonable Accommodation Under 

the Americans with Disabilities Act?, BEST LAWYERS (January 22, 2020), 
https://www.bestlawyers.com/article/is-job-reassignment-a-reasonable-
accommodatio/2802. 

3 Id. 
4 See Smith v. Midland Break, Inc., 180 F.3d 1154, 1179 (10th Cir. 1999); see 

also EEOC v. United Airlines, Inc., 693 F.3d 760, 765 (7th Cir. 2012); see also Aka 
v. Wash. Hosp. Ctr., 156 F.3d 1284, 1306 (D.C. Cir. 1998). 

5 U.S. Airways, Inc. v. Barnett, 535 U.S. 391, 406 (2002); see also Huber v. Wal-
Mart Stores, Inc., 486 F.3d 480, 484 (8th Cir. 2007). 

6 See, e.g., Supreme Court Declines to Decide ADA Reassignment Question, ADA 
COMPLIANCE GUIDE NEWSL. (Thompson Publ’g Grp., Inc., Wash., D.C.), Jul. 2013 
(discussing circuit split and current lack of resolution as to employers reassigning 
disabled employees to vacant positions). 
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ruling on the matter, employers are left in murky water.  Nevertheless, 
employers would be wise to follow the Equal Employment Opportunity 
Commission’s (“EEOC”) guidance7 and err on the side of caution and 
compassion in deciding whether to reassign a disabled employee to a 
vacant position when they become unable to perform their current role. 

Accordingly, Section A of this Comment describes the history of the 
ADA and provides background information on the federal statute.  
Sections B and C then delineate the circuits that follow a mandatory 
preference policy or an opportunity-to-compete approach, respectively.  
The subsequent sections contain discussion of (III-A) basic fairness 
provided by the statute, (III-B) whether the ADA is considered an 
affirmative action statute, (III-C) the precise language of the statute, 
(III-D) the business implications of mandatory reassignment, (III-E) the 
impact on employee retention, and (III-F) the costs of mandatory 
reassignment to the employer. 

II. BACKGROUND 

A. The ADA 

The purpose of the ADA is clear: “to provide a clear and 
comprehensive national mandate for the elimination of discrimination 
against individuals with disabilities.”8  A disability is defined as a 
“physical or mental impairment that substantially limits one or more 
major life activities.”9  As a most basic tenet of the statute, individuals 
with disabilities are permitted to request a reasonable accommodation 
to enable them to perform their jobs.10  Thus, the ADA seeks to put 
disabled employees on equal footing with their coworkers. 

Enacted in 1990, the Bush administration created this civil rights 
legislation to provide people with disabilities the same opportunities as 
everyone else.11  Long before the legislation, disability rights advocates 
staged sit-ins, obstructed public transportation, and marched in protest 
for equality.12  Such efforts led to the passage of the 1973 Rehabilitation 
Act, which for the first time labeled segregation on the basis of a 

 
7 EEOC, Practical Advice for Drafting and Implementing Reasonable 

Accommodation Procedures Under Executive Order 13164,  
https://www.eeoc.gov/laws/guidance/practical-advice-drafting-and-implementing-
reasonable-accommodation-procedures-under#reassignment. 

8 42 U.S.C. § 12101(b)(1). 
9 See Greg Mansell, supra note 2. 
10 See id. 
11 NATIONAL NETWORK, supra note 1. 
12 See Arlene Mayerson, The History of the Americans with Disabilities Act, 

DISABILITY RTS. EDUC. & DEF. FUND (1992), https://dredf.org/about-
us/publications/the-history-of-the-ada/. 



 

120 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

VOL. 23 

disability as discrimination.13  Previously, the hurdles faced by disabled 
individuals, namely unemployment, were seen as “inevitable 
consequences of the physical or mental limitations imposed by the 
disability itself.”14 

In the historic Rehabilitation Act (the “Act”), and eventually the 
ADA, Congress recognized disabled people as a minority.15  Further, 
this minority group experienced an inferior social and economic status 
not because of the disability itself, but rather because of societal 
prejudice.16  While not solely aimed at the inequities in the workplace, 
the ADA intends to end the segregation and isolation that individuals 
with disabilities experience on the job among other places.17  Pursuant 
to the ADA, employers cannot discriminate against a disabled 
individual if the individual is qualified to perform the essential functions 
of the position with or without a reasonable accommodation.18  The 
statute spells out various examples of reasonable accommodations 
including:  

 
making existing facilities used by employees readily 
accessible to and usable individuals with disabilities[,] . 
. . job restructuring, part-time or modified work 
schedules, reassignment to a vacant position, acquisition 
or modification of equipment or devices, appropriate 
adjustment or modifications of examinations, training 
materials or policies, the provision of qualified readers 
or interpreters, and other similar accommodations for 
individuals with disabilities.19  

 
While the ADA is rightfully celebrated by civil rights activists for 

its progressive inclusion of disabled individuals into modern society, 
most persons with disabilities still feel shut out in the workplace at some 
point throughout their career.20 

The ADA gives considerable discretion to the employer to discern 
which functions are essential, but the employer’s written job description 

 
13 See id.  
14 Id. 
15 See id. 
16 See id. 
17 Mirando O. McGowan, Reconsidering the Americans with Disabilities Act, 35 

GA. L. REV. 27, 40 (2000). 
18 See 42 U.S.C. § 12112(b)(5). 
19 42 U.S.C. § 12111(9)(B). 
20 Tina Arnoldi, People With Disabilities Feel Excluded in the Workplace, 

THERAVIVE (May 21, 2021), https://www.theravive.com/today/post/people-with-
disabilities-feel-excluded-in-the-workplace-0004728.aspx. 
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is particularly informative.21  If the employee requires an 
accommodation, it will be presumed reasonable unless the employer 
demonstrates an undue hardship, which the Act defines as “an action 
requiring significant difficulty of expense.”22  The statute points to 
various factors to consider in determining whether an undue hardship 
exists, including the nature and cost of the accommodation, the financial 
resources of the facility, the effect on the operation, and the type of 
operation of the entity.23 

While the statute is very clear that a disabled candidate cannot be 
denied a job because of the candidate’s disability, the Act leaves 
unanswered the question of whether an employer can hire a more or 
equally qualified non-disabled candidate over a qualified disabled 
candidate, particularly where the position is the only one the disabled 
employee would currently be eligible to fill.24  In other words, 
employers are unsure whether a most-qualified-applicant hiring policy 
will shield them from liability under the ADA.25  

The Supreme Court almost decided the issue in U.S. Airways, Inc. 
v. Barnett, but it fell short, merely determining that employers are not 
required to reassign a disabled employee to another position where it 
would violate an established seniority system.26  According to the Equal 
Employment Opportunity Commission (“EEOC”), “reassignment” 
dictates that the disabled employee should get the vacant position if the 
employee is qualified for it, even if another candidate is more 
qualified.27  Although the Supreme Court has not explicitly addressed 
it, most circuit courts have decided that outside the context of seniority 
systems, the ADA only requires that the disabled employee be 
considered for the vacant position, but not that he or she be given a 

 
21 See 42 U.S.C. § 12111(8). 
22 Id. § 12111(10). 
23 See id. 
24 Job Applicants and the ADA, THE U.S. EQUAL EMP. OPPORTUNITY COMM’N 

(Oct. 7, 2003), https://www.eeoc.gov/laws/guidance/job-applicants-and-ada; The 
ADA: Questions and Answers, THE U.S. EQUAL EMP. OPPORTUNITY COMM’N (last 
modified on Jan. 15, 1997), https://www.eeoc.gov/fact-sheet/ada-questions-and-
answers. 

25 See Lawrence D. Rosenthal, Most-Qualified-Applicant Hiring Policies or 
Automatic Reassignment for Employees with Disabilities? Still A Conundrum Almost 
Thirty Years After the Americans with Disabilities Act's Enactment, 70 BAYLOR L. 
REV. 715, 717 (2018). 

26 535 U.S. 391, 406 (2002). 
27 Jonathan A. Roth, Unsettled Waters at the Accommodation of Last Resort, 12 

Nat’l L. Rev. 32 (Feb. 15, 2019), https://www.natlawreview.com/article/unsettled-
waters-accommodation-last-resort. 
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preference;28 however, a few circuits have disagreed.29 

B. The Mandatory Preference Circuits 
 
Because the ADA does specifically list reassignment to a vacant 

position as a reasonable accommodation, employees argue that this 
preference to disabled individuals is a requirement of the statute.30  The 
Tenth, Seventh, and D.C. Circuits have all interpreted the ADA to 
require a preference given to disabled candidates in filling positions for 
which they are qualified.31  This proposition has been dubbed the 
“mandatory preference” view.32  Specifically, the Seventh Circuit held 
that the ADA “mandates that employers appoint employees with 
disabilities to vacant positions for which they are qualified, provided 
that such accommodations would be ordinarily reasonable and would 
not present an undue hardship to that employer.”33  However, such a 
proposition does not come without limits.  For example, in Smith v. 
Midland Break, Inc., the Tenth Circuit analyzed whether an employer 
was required to reassign a disabled employee to another position in the 
company when the individual became unable to perform their current 
role.34  The court illustrated various hurdles the employee had to jump 
over before it was willing to provide such a remedy.  Specifically, the 
employee had to prove:  

 
she was a qualified individual with a disability; that the 
preferred option of accommodation within the 
employee's existing job cannot reasonably be 
accomplished; that he or she had requested reassignment 
to a vacant position as a reasonable accommodation; that 
he or she was qualified, with or without reasonable 
accommodations, to perform one or more specific vacant 
jobs shown at trial to have existed within the company at 
or about the time that the request for reassignment was 

 
28 See Barnett, 535 U.S. at 406; see also Huber v. Wal-Mart Stores, Inc., 486 F.3d 

480, 484 (8th Cir. 2007).  
29  See Smith v. Midland Break, Inc., 180 F.3d 1154, 1179 (10th Cir. 1999); see 

also EEOC v. United Airlines, Inc., 693 F.3d 760, 765 (7th Cir. 2012); see also Aka 
v. Wash. Hosp. Ctr., 156 F.3d 1284, 1306 (D.C. Cir. 1998). 

30 See Rosenthal, supra note 25, at 720. 
31 See Smith, 180 F.3d at 1179; see also United Airlines, 693 F.3d at 765; see also 

Aka, 156 F.3d at 1306. 
32  Eric B. Meyer, Does the ADA Require You to Favor Minimally-Qualified 

Disabled Employees Over Rock-Star Job Applicants?, THE EMPLOYER HANDBOOK 
(Sept. 25, 2017),  https://www.theemployerhandbook.com/7435/. 

33 United Airlines, 693 F.3d at 761. 
34 Smith, 180 F.3d at 1160. 
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made.35 
 

Thus, achieving this preference is no simple task, and the priority 
should be to reasonably accommodate the employee in their current 
role. 

C. The Opportunity-to-Compete Circuits  
 

Nevertheless, there are opponents to the mandatory preference 
policy.  Employers argue that because the statute merely lists 
reassignment as something that could qualify as a reasonable 
accommodation, it does not force them to do so.36  The Fourth, Eighth, 
and Eleventh Circuits have all explicitly stated that the ADA contains 
no requirement to provide a preference to disabled individuals,37 even 
where a vacancy might be the only position the individual is capable of 
fulfilling.  This philosophy is called the “opportunity-to-compete” 
view.38  

Proponents of this philosophy contend that the ADA was not 
intended to be an affirmative action statute and therefore does not 
require reassignment of a disabled individual to a vacant position where 
there is a neutral policy to hire a more qualified candidate.39  The Fourth 
Circuit, for example, admits that reassignment is among the statute’s 
“undifferentiated list of possible accommodations,” but posits that 
reassignment is an accommodation of last resort and that the employer’s 
discretion in hiring must be protected.40  Moreover, the court ironically 
relies on the ADA’s own core value of basic fairness to assert that 
reassignment would be unfair to non-disabled employees.41  As a final 
scapegoat, the Fourth Circuit declares that “[s]uch discretion is also 
fundamental to the employer’s freedom to run its business in an 
economically viable way.”42 

The distinction between opportunity-to-compete circuits and 
mandatory preference circuits may lead to the same outcome in certain 
circumstances and completely adverse outcomes in others.  
Opportunity-to-compete circuits admit that reassignment of a disabled 
employee to a different role might often be reasonable, but they merely 

 
35 Id. at 1179. 
36 See Rosenthal, supra note 25, at 720. 
37 See Huber v. Wal-Mart Stores, Inc., 486 F.3d 480, 484 (8th Cir. 2007); see 

Elledge v. Lowe’s Home Ctrs., LLC, 979 F.3d 1004, 1015-16 (4th Cir. 2020); see 
EEOC v. St. Joseph’s Hosp., Inc., 842 F.3d 1333, 1347 (11th Cir. 2016). 

38 Meyer, supra note 32. 
39 See Huber, 486 F.3d at 483. 
40 Elledge, 979 F.3d at 1014. 
41 See id.  
42 See id. 
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argue that the “ADA does not say or imply that reassignment is always 
reasonable.”43  Thus, employers in opportunity to compete circuits may, 
on their own volition, decide to reassign a disabled employee—and 
accordingly reach the same conclusion as a mandatory preference 
circuit—but they will never do so pursuant to a requirement of the ADA.  
For example, in Huber, when the employee became disabled on the job, 
she asked to be reassigned to a position that the employer stipulated was 
equivalent to the previous role, and that the employee was indeed 
qualified for.44  Because the employer instead hired a more qualified 
candidate, the Eighth Circuit determined that the employer’s decision 
was just.45  Unfortunately for the disabled employee, the only other 
position she could acquire with the company was one paying about half 
of her prior compensation.46 

III. ANALYSIS 
 

It is no surprise that mandatory reassignment is more hotly contested 
than any other form of reasonable accommodation.47  Even though the 
impact is minimal, reassignment affects fellow employees more than 
other accommodations, such as making facilities more accessible, 
allowing for a flexible work schedule, or restructuring existing job 
duties.48  Reassignment does provide a preference to disabled 
employees, but such partiality is rightfully provided to this minority 
group.49 
 

A. The Opportunity-to-Compete Circuits  
 

Recall that the opportunity-to-compete circuits use basic fairness as 
a foundation for their argument.50  According to opponents of providing 
a preference to disabled individuals, “deemphasizing reassignment 
helps preserve a fair balance in the relationship between a disabled 
employee and his colleagues.”51  However, as diversity, equity, and 

 
43 EEOC v. St. Joseph’s Hosp., Inc., 842 F.3d 1333, 1345 (11th Cir. 2016). 
44 See Huber, 486 F.3d at 481.  
45 See id. 
46 See id. 
47 See Stephen F. Befort & Tracey Holmes Donesky, Reassignment under the 

Americans with Disabilities Act: Reasonable Accommodation, Affirmative Action, or 
Both?, 57 WASH. & LEE L. REV. 1045, 1056 (2000). 

48 See id. at 1058-59. 
49 See id. at 1059. 
50 See Elledge v. Lowe’s Home Ctrs., LLC, 979 F.3d 1004, 1014 (4th Cir. 2020). 
51 Id. 
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inclusion efforts have transformed in the modern age,52 fairness can 
hardly be described as giving a disabled individual merely the 
opportunity to compete.  “Equal opportunity is the idea that all people, 
regardless of their diversity characteristic, should be given an equal 
opportunity to succeed.”53  The fairness goal of the ADA statute should 
be one of equity, not simply equality.  Providing equal but not equitable 
treatment to disabled individuals would undermine the ADA’s long 
battle for justice for a silenced minority group.54  In other words, an 
opportunity to compete may not necessarily provide disabled employees 
with the opportunity to succeed. 

Not only does the ADA specifically list reassignment as a form of 
reasonable accommodation for a disabled individual, but the EEOC 
asserts that reassignment must be at least considered as an 
accommodation prior to terminating an individual with a disability who 
cannot be accommodated in her current position.55  In conjunction with 
the ADA’s purpose to facilitate positive employment outcomes for 
individuals with disabilities,56 this policy attempts to provide equity to 
disabled employees who otherwise would be without a job compared to 
non-disabled candidates who have other options.  When there is no other 
possible accommodation, the employer should make the “last ditch 
effort to keep the employee on the path of continued employment.”57 

Merely giving a disabled employee equal consideration for a vacant 
position amounts to little more than a hollow promise.58  If employers 
are not required to give a preference to disabled employees who already 
work for their company, the employer would be permitted to go through 
the motions of considering the disabled employee and refuse to reassign 
them every time.59  The congressional intentions behind the ADA would 
be completely frustrated where a qualified, disabled candidate is 
nevertheless without a job where he or she had a reasonable claim for 
reassignment.60  Moreover, a current employee has a much weightier 

 
52 Kim Lessley, HR Transformation: Why Diversity, Equity and Inclusion is Here 

to Stay, FORBES (Mar. 24, 2021, 07:42 AM), 
https://www.forbes.com/sites/sap/2021/05/24/hr-transformation-why-diversity-
equity-and-inclusion-is-here-to-stay/?sh=7d7d2e7128cb. 

53 Northeast ADA Center, Equal Opportunity Versus Affirmative Action, 
https://northeastada.org/resource/equal-opportunity-versus-affirmative-action  

(last visited Feb. 1, 2022). 
54 See Mayerson, supra note 12. 
55 See EEOC, supra note 7. 
56 See Tracie DeFreitas, The Path to Reassignment as an Accommodation, JOB 

ACCOMMODATION NETWORK, https://askjan.org/articles/The-Path-to-Reassignment-
as-an-Accommodation.cfm. 

57 See id.  
58 Befort & Donesky, supra note 47, at 1068. 
59 Smith v. Midland Break, Inc., 180 F.3d 1154, 1167 (10th Cir. 1999). 
60 See Befort & Donesky, supra note 47, at 1068-69. 
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interest in retaining employment than an applicant has in obtaining a job 
at a company he or she has never worked for.61  Thus, the consequences 
of a disabled employee losing their employment are much stronger than 
a non-disabled candidate being denied the position. 

It is further unfair to require a disabled employee to compete for a 
new job when the individual was once perfectly qualified to work for 
the company, but their disability has rendered the employee unable to 
perform the essential functions.  No matter the position, there are often 
certain skills such as communication and interpersonal skills that 
qualify a candidate for employment.62  These interpersonal skills are 
likely transferable to a new role, and it is nearly unconscionable to ask 
the disabled employee to interview and compete once again for a spot 
at the company. 

Judge Kelly’s dissent in Smith v. Midland Brake scoffs at the idea of 
providing a preference to disabled individuals63 as if there has not 
always inherently been a preference for non-disabled employees in the 
workforce.  The ADA was enacted precisely to make up for the 
discrimination that disabled individuals experienced in the workplace, 
and it sought to counteract the advantage that other employees 
possessed.64  Additionally, Judge Silberman in his Aka dissent was 
troubled that non-disabled employees would be affected by the 
reassignment of disabled employees to vacant positions.65  However, 
Judge Silberman in his basic fairness argument ignores the inequity that 
exists for a disabled individual who lives in a society built around able-
bodied people.  While rights for disabled individuals have improved 
tremendously since the ADA’s enactment, those individuals still live in 
a society that was neither structurally nor economically designed to 
support people with disabilities.66  Therefore, even principles of basic 
fairness support universal mandatory reassignment of employees who 
become disabled.  

 
61 See id. at 1088. 
62 INDEED, Top 11 Skills Employers Look for in Candidates, (Dec. 1, 2020), 

https://www.indeed.com/career-advice/resumes-cover-letters/skills-employers-look-
for. 

63 See Smith, 180 F.3d at 1185 (Kelly, J., dissenting) (stating that “a level playing 
field is what Congress and the President envisioned when the ADA was enacted, not 
a preference”). 

64 See Mayerson, supra note 12. 
65 See Aka v. Wash. Hosp. Ctr., 156 F.3d 1284, 1314-15 (D.C. Cir. 1998) 

(Silberman, J., dissenting). 
66 Azza Altiraifi, Advancing Economic Security for People With Disabilities, CAP 

(July 26, 2019), https://www.americanprogress.org/article/advancing-economic-
security-people-disabilities/. 
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B. Affirmative Action? 

Affirmative action plans are most often considered in the context of 
race and gender, but political receptiveness to such initiatives has 
decreased substantially.67  The ADA was ironically established around 
the same time when affirmative action legislation began to decrease in 
popularity.68  Nevertheless, the new legislation was not seen as 
problematic because of its perceived fairness.69  Federal courts continue 
to use affirmative action rhetoric in interpreting the ADA, and thus there 
is a conflict between those who consider reasonable accommodations, 
such as mandatory reassignment, to be a form of affirmative action and 
those who do not.70 

While opponents of mandatory reassignment for disabled qualified 
individuals proclaim that the ADA was not intended to be an affirmative 
action statute, such a declaration is not exactly true.  The ADA’s 
predecessor, the Rehabilitation Act, was based on affirmative action, 
and the regulation still requires affirmative action for federal employees 
and contractors today.71  Affirmative action plans certainly do not 
violate the ADA, and further, state and local law sometimes encourage 
affirmative action where it would benefit individuals with disabilities.72  
There are various guidelines employers should follow if they enact a 
voluntary affirmative action plan, but businesses are clearly not 
disincentivized from reaping the benefits of having more employees 
with disabilities in their workforce.73 

Opportunity-to-compete opponents are correct in proclaiming some 
differences between the ADA and traditional affirmative action 
programs.  Specifically, the ADA focuses on individual needs, whereas 
normal affirmative action plans involve setting numerical quotas for 
underrepresented groups.74  This difference, however, does not preclude 
the ADA from the definition of affirmative action, given that a failure 
to reasonably accommodate constitutes discrimination.75  Thus, the 
statute authorizes affirmative action to be taken on behalf of disabled 
employees.76  In sum, the ADA recognizes that in order to treat some 

 
67 See Befort & Donesky, supra note 47, at 1078-79. 
68 See id. at 1081. 
69 See id.  
70 See id. 
71 See Northeast ADA Center, supra note 53. 
72 Linda Carter Batiste, Affirmative Action and Disability: What Can Employers 

Ask?, JOB ACCOMMODATION NETWORK, https://askjan.org/publications/consultants-
corner/vol05iss05.cfm (last visited Sept. 22, 2022). 

73 See id. 
74 See Befort & Donesky, supra note 47, at 1084. 
75 See id. at 1081-84. 
76 See id. at 1084. 
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people equally, we have to treat them differently in the workplace. 
“Reasonable accommodation certainly is a form of affirmative 

action to the extent that it requires employers . . . to assist disabled 
applicants and employees who otherwise fall short of required job 
performance capabilities.”77  Thus reasonable accommodations go 
beyond equal treatment and become a preference.  This bias is most 
acute in the context of mandatory reassignment because the employee’s 
protected status serves as a preferential basis for selecting the person to 
fill the vacancy.78  Thus, the ADA goes even further than an affirmative 
action statute and requires different treatment.79  This different 
treatment is precisely what opponents of mandatory reassignment claim 
the ADA was not intended to do;80 however, such opponents should 
look no further than the statute’s text to see their shortcoming.  Even if 
the ADA cannot be considered an affirmative action plan per se, it can 
certainly be read to require a preference be given to disabled, qualified 
individuals in filling vacant positions. 

C. Language of the Statute  
 

The ordinary meaning of the word ‘reassign’ necessarily means 
something more than simply allowing an employee to apply and 
compete for a job like anyone else.81  If an employee applied for and 
obtained a job elsewhere in the company, the employee would not be 
considered “reassigned” but would be essentially vying for a job like 
any other candidate.82  Reassignment requires an “active effort on the 
part of the employer.”83  Additionally, the text of the statute provides 
for reassignment to a vacant position as a reasonable accommodation 
without any limiting language.84  Based on a plain meaning 
interpretation of the ADA’s language, the employer should therefore be 
required to do more than allow a disabled employee an opportunity to 
compete for reassignment to another position for which they are 
qualified. 

While most legal practitioners agree that to interpret a statute, the 
reader must start with the text, many judges also look to different canons 

 
77 See id. at 1081-82. 
78 See id. at 1082. 
79 See id. at 1083. 
80 See id. at 1083-84. 
81 Befort & Donesky, supra note 47, at 1065. 
82 See id. 
83 Id. 
84 See id. at 1068. 
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of construction to aid in their interpretation.85  Yet, scholars have 
identified over 187 different canons of construction, leaving no clear 
mathematical formula.86  Nevertheless, many interpreters rely on the 
context, the effects and consequences, and the spirit of the law in 
discerning the will of the legislature.87  Here, the effects and 
consequences of not reassigning disabled employees are clear: the 
disabled employee will be out of a job.  Further, the spirit of the law in 
creating the ADA was, as previously discussed, to eliminate 
discrimination against disabled individuals.88  An interpretation of this 
statute that ignores mandatory reassignment as a reasonable 
accommodation frustrates one of the legislature’s most basic intentions. 

Moreover, proponents of the opportunity-to-compete policy do an 
injustice to Congress’s precise language.  Merely because reassignment 
to a vacant position supposedly impacts fellow employees more than 
any of the other types of reasonable accommodation listed in the statute, 
opportunity-to-compete advocates assert that Congress could not have 
intended its own language.89  Even when judges disagree with 
Congress’s legislative intent, it is not the job of the judiciary to input 
their personal views into judicial opinions and completely ignore the 
plain language of the statute.90  And it is certainly not the role of judges 
to decide to apply only the phrases of the statute that they agree with, 
even if they do not follow a strict textualist interpretation of the statute.91  
While such advocates may be correct that  mandatory reassignment 
impacts non-disabled employees slightly more than some other possible 
accommodations, the effect does not change Congress’s plain language, 
which undoubtedly includes reassignment to a vacant position as an 
option for disabled individuals. 

 
85 See Matthew Foerster, Canons of Construction: What is Their Role if Any, in 

Modern Jurisprudence?, A.B.A. APP. ISSUES, Feb. 4, 2022, 
https://www.americanbar.org/groups/judicial/publications/appellate_issues/2022/win
ter/canons-of-construction/. 

86 See id. 
87 See id. 
88 See 42 USCS § 12101 (2022). 
89 See Befort & Donesky, supra note 47, at 1069-70. 
90 See BALLOTPEDIA, Judicial Interpretation, 

https://ballotpedia.org/Judicial_interpretation#:~:text=Judicial%20interpretation%20
refers%20to%20how,%22legislate%20from%20the%20bench%22 (last visited Feb. 
2, 2022). 

91 Thomas Jipping, Judges Should Decide Cases on the Law, Not Personal Views, 
National Review (May 22, 2019), https://www.nationalreview.com/bench- 
memos/judges-should-dec-decases-on-law-not-personal-views/. 



 

130 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

VOL. 23 

D. Business Implications 

Businesses should not fear a mandatory preference rule because of 
its marginal impact on their hiring.  First, the ADA limits reassignment 
as a reasonable accommodation for current employees, not those 
applying to the company for the first time.92  While the legislative 
history of the ADA warns against preferences for disabled applicants, 
“it also makes clear that reasonable accommodations for existing 
employees who became disabled on the job do not fall within that 
ban.”93  Further, as the Supreme Court clearly noted in Barnett, there 
will be no preference for a disabled individual where it would violate 
an established seniority system.94  Finally, Congress also noted that 
accommodating a disabled employee need not violate a collective 
bargaining agreement.95  Thus, this situation only applies in the instance 
of a disabled employee vying for a job where there is no competing 
candidate with legitimate seniority rights. 

Additionally, reassignment is only required for a disabled employee 
where the employee is: (1) qualified; (2) the position is vacant; and (3) 
the reassignment would not place an undue burden on the employer.96  
These various safeguards in the statute ensure employers are not victim 
to an unfair policy.  Some law firms have begun suggesting revisions to 
internal policies to guarantee compliance with the law.97  For example, 
employers might consider updating job descriptions to avoid being 
forced to reassign employees to jobs for which they are not qualified.98  
The descriptions should define prerequisites for the position, such as 
education, skills, licenses, and other pertinent information.99  Such a 
task promotes accurate record keeping on the employer’s part, and 
maintains a fair system for disabled employees to find a job they can 
perform.  Thus, employers should not fear the mandatory preference 
interpretation of the ADA so long as they are keeping proper records. 

Because the employer has such discretion in writing job descriptions 
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and therefore determining the essential functions of the job, it is also 
necessary that employers keep diligent records of the qualifications and 
performance of existing employees.100  Should a disabled employee 
with poor execution and attendance record request to be transferred to a 
new role as an accommodation, the employer would be free to use this 
to disqualify the employee against a valid job description requiring 
those skills.101 

“The law is clear that an employer need not create a position to make 
reassignment possible; nor is an employer required to bump an 
employee from a position  to create a vacancy.”102  Further, if the only 
suitable vacant job constitutes a demotion or decrease in pay from his 
or her previous job, the employer is free to reassign the disabled 
employee to that lower position and would not be responsible for the 
difference in compensation.103  While such circumstances are certainly 
not ideal to the disabled employee, he or she is at least still employed, 
and the business just gained an overqualified employee.  Thus, 
regarding business implications, companies bear very little risk or 
burden if they are required to reassign disabled employees to new roles. 

E. Employee Retention 

While the altruistic argument might not be persuasive to 
opportunity-to-compete circuits, employee retention benefits should at 
least make them pause.  Because many disabilities are correlated with 
age, an enormous proportion of disabled individuals in the United States 
workforce are on the older end of the employment spectrum.104  
Consequently, many of the employees whom opportunity-to-compete 
proponents are shutting out are those who hold the experience and 
culture of the company.  Further, studies have proven the importance of 
retaining employees who promote the corporate culture and have been 
loyal to the business.105  Thus, the circuits that rely on an employer’s 
need to run its business in an economically feasible manner have an 
inconsistent rationale at best. 
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The ADA’s legislative history even hints at the retention benefits of 
transferring an existing employee to a vacant position when his or her 
disability renders the employee unable to perform the essential 
functions of the previous role.106  In particular, it specifically discusses 
the situation where a disabled employee who becomes unable to 
perform the job is qualified for another vacant position to which he or 
she could be transferred.107  Legislative history instructs employers 
faced with the choice of terminating or reassigning a disabled employee 
to choose the latter option because it “prevent[s] the employee from 
being out of work and the employer from losing a valuable worker.”108  
In addition, such an action shows other employees that their employer 
values their work and continued employment.109 

A prime example of this philosophy comes from one of the 
opportunity-to-compete circuits.110  In United States EEOC v. St. 
Joseph’s Hospital, the plaintiff had been working for St. Joseph’s 
Hospital for twenty-one years primarily in the psychiatric ward, and in 
the course of her employment, she developed back pain that was later 
diagnosed as spinal stenosis.111  The plaintiff began using a cane to 
alleviate her back pain, but because the hospital was concerned that 
patients in the psychiatric ward might attempt to use the cane as a 
weapon, the hospital told the plaintiff she could no longer work in the 
department.112  Instead of helping its long-time employee find a more 
suitable position, the hospital merely allowed the plaintiff thirty days to 
identify and apply for other jobs in the hospital.113  All of her 
applications, however, were treated as external, not as an active 
employee.114 

Because the plaintiff had only ever worked in the psychiatric and 
chemical dependency units during her tenure with the hospital, she was 
limited to three positions: Educational Specialist, Home Health 
Clinician, and Care Transition Coordinator.115  The plaintiff was not 
interviewed, and consequently not hired, for any of these positions.116  
Eventually, the plaintiff was terminated following the expiration of the 
30-day application period that her time-honored employer had allowed 
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for her to find another role.117 
While it is true that the plaintiff was not familiar with all the “newer 

nursing procedures,” the lack of knowledge was completely a result of 
the plaintiff’s many loyal years to the hospital in the psychiatric ward.118  
Assuming the newer nursing procedures were not the essential functions 
of the job, the hospital could have trained the plaintiff on these skills, 
but something it could not teach a new employee is loyalty.119  Instead, 
the hospital pushed away a faithful employee, and the court agreed that 
reassigning the plaintiff to a vacant position under these circumstances 
was not a reasonable accommodation required by the ADA.120  The 
opportunity-to-compete circuits rest on a platform of business needs, 
yet they ignore one of the primary tenets of running a successful 
business: retaining loyal employees.121 

F. Employer Costs 
 

The Supreme Court should interpret the ADA to include a 
requirement for reassigning disabled employees who can no longer 
perform their previous roles because the cost to employers would be 
miniscule.  As one district court stated, “the court cannot imagine, how 
the reassignment of two or three disabled employees every couple of 
years to positions they are qualified to fill would result in a significant 
hardship for most employers.”122  If doing so would create a genuine 
hardship to an employer, the statute would not require them to take the 
action.123 

Reassignment is only considered a reasonable accommodation 
where there exists a vacant position.124  Thus, there is no additional cost 
to the employer to reassign a disabled employee because there was 
already a need to fill that position, and the employer previously vetted 
the candidate in hiring the employee initially.  There is no duty to create 
a vacancy, nor is an employer expected to place the disabled individual 
in a position he or she would not otherwise be qualified for.125  If there 
is no equivalent vacant position available, the employer is permitted to 
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assign the employee to a lower-level position,126 in which case the 
employer would benefit from an overqualified candidate. 

As it currently stands, with employers unsure whether the ADA 
requires mandatory reassignment of a qualified disabled employee to a 
vacant position, it is cheaper for the employer to err on the side of 
helping the disabled employee.  The ADA requires employers to 
reasonably accommodate known physical and mental disabilities of its 
employees, and a failure to do so could result in a lawsuit.127  In contrast, 
the non-disabled employee has no standing to sue if he or she is not 
hired.128  Given these cost savings along with the altruistic value in 
aiding disabled employees, employers should  prioritize reassigning 
disabled employees over hiring a new, and potentially more qualified, 
candidate. 

Aside from the aforementioned retention benefits, the employer 
would also save money in recruitment costs since it would not be 
required to interview new candidates.129  Even though this particular 
situation of a disabled individual needing reassignment happens 
extremely infrequently, this cost-benefit analysis should not be ignored 
because “[t]he cost of hiring an employee is arguably one of the most 
expensive parts of running a business.”130  Recruiting costs include 
advertising the open position, the recruiter’s time spent in reviewing 
materials, drug screens, background checks, and various other 
recruitment related tasks.131  Moreover, after the hiring process, new 
employees spend much of their time getting acclimated to the company, 
asking questions, and understanding their new role.132  Training is an 
additional costly investment for the employer133—one that could, 
however, be avoided by retaining an already trained employee.  

For businesses to receive the largest return on investment from their 
employees, they must keep the loyal employees in whom the company 
has already invested money through recruitment and training costs.134  
Each worker costs the company money, and it takes considerable time 
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before that individual becomes profitable.135  Further, “even after an 
employee has been hired, they may not be as productive as the previous 
employee for 2 years.”136  Businesses should be appreciative that if there 
is a candidate available who is already qualified and fluent in the 
company culture, they do not have to spend the time and resources on 
finding someone else. 

IV. CONCLUSION 
 

Rights for disabled individuals have come a long way since the 
ADA’s inception, but there is still ample room for improvement, 
particularly in employment law.  When opportunity-to-compete circuits 
argue that hiring the most qualified candidate is the most fair way to 
approach this issue, they ignore the massive oppression that disabled 
individuals experience every day.  Further, these circuits ignore the 
benefits businesses could receive from maintaining loyal employees and 
the cost savings they could experience in recruiting efforts.  All policy 
arguments aside, the Supreme Court needs to address this predicament 
and offer guidance to confused employers genuinely trying to abide by 
the law.  The Supreme Court should interpret the ADA to require a 
mandatory preference given to disabled individuals, not only because of 
the ADA’s goal of basic fairness and the statute’s plain language, but 
also because of the economic benefits to the business.  Otherwise, the 
business has wasted recruitment costs, Congress’s language has been 
ignored, and a loyal employee is out of a job. 
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