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ABSTRACT 

The landscape for drafting and enforcing covenants not to 

compete is dramatically changing in North Carolina.  The 

proliferation of multi-state and international corporations in North 

Carolina over the last decade has shifted the framework and 

perspective for a formerly primarily localized field of law.  The new 

and rapidly expanding business environment requires a detailed 

analysis of the underlying principles adapted to provide guidelines for 

consistency and stability for protecting legitimate business interests 

balanced with the freedom to enjoy the fruits of one’s labor in this 

dynamic business marketplace. 

This article sets out the foundational guidelines for drafting 

and enforcing employment contract covenants not to compete in North 

Carolina in the context of this changing environment. 
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I. INTRODUCTION 

 

Employment contract covenants not to compete are “popular tools 

in American business”
1
 that are “very much in vogue”

2
 in North 

Carolina and throughout the nation.
3
  As a result of the heavy use of 

such covenants—designed to protect an employer’s legitimate 

proprietary interests—the North Carolina courts, including the 

appellate courts and civil Superior Court and its business court 

division trial courts, are inundated with employment covenant not to 

compete litigation.  The parties involved include the full range of 

business sizes from small local enterprises, such as hair salons
4
 and 

veterinary clinics;
5
 to major national

6
 and international corporations;

7
 

to a variety of traditional employer-employee relationships and 

relationships that involve a “hybrid situation,”
8
 such as partnerships,

9
 

franchises
10

 and independent contractors.
11

 

Employment contract covenants not to compete in North Carolina 

are not only covenants not to solicit customers and clients;
12

 they have 

                                                                                                                                         
1
 Steve Parrish, Unexpected Outcomes that Can Come From Non-Compete 

Agreements, FORBES (July 29, 2014), 

http://www.forbes.com/sites/steveparrish/2014/07/29/unexpected-outcomes-that-

can-come-from-non-compete-agreements/.  
2
 Id. 

3
 Steven Greenhouse, Noncompete Clauses Increasingly Pop Up in Array of 

Jobs, N.Y. TIMES (June 8, 2014), 

http://www.nytimes.com/2014/06/09/business/noncompete-clauses-increasingly-

pop-up-in-array-of-jobs.html?_r=0. 
4
 See Cut N Up Hair Salon, L.L.C. v. Bennett, No. COA13–1417, 2014 WL 

4557190, at *1 (N.C. Ct. App. Sept. 16, 2014). 
5
 See Stevenson v. Parsons, 384 S.E.2d 291, 292 (N.C. Ct. App. 1989). 

6
 See Allegis Grp., Inc. v. Zachary Piper L.L.C., No. 12 CVS 2984, 2014 WL 

3888245, at *1 (N.C. Super. Aug. 7, 2014). 
7
 See Okuma Am. Corp. v. Bowers, 638 S.E.2d 617, 618 (N.C. Ct. App. 2007). 

8
 See Outdoor Lighting Perspectives Franchising, Inc. v. Harders, 747 S.E.2d 

256, 262–63 (N.C. Ct. App. 2013). 
9
 See Beam v. Rutledge, 9 S.E.2d 476, 477 (N.C. 1940). 

10
 Outdoor Lighting Perspectives Franchising, Inc., 747 S.E.2d at 256. 

11
 See, e.g., Superior Performers, Inc. v. Meaike, No. 1:13CV1149, 2014 WL 

1412434, at *9 (M.D.N.C. Apr. 11, 2014); Mkt. Am., Inc. v. Christman-Orth, 520 

S.E.2d 570, 578 (N.C. Ct. App. 1999); Starkings Court Reporting Servs., Inc. v. 

Collins, 313 S.E.2d 614, 615–16 (N.C. Ct. App. 1984) (holding covenant was void 

because it was designed to “restrain and inhibit normal competition,” not because it 

was executed by an independent contractor). 
12

 Precision Walls, Inc. v. Servie, 568 S.E.2d 267, 270 (N.C. Ct. App. 2002). 
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also dramatically expanded to include non-solicitation of employees, 

known as anti-raiding, anti-piracy, or non-poaching agreements.
13

 

Nondisclosure, or confidentiality agreements that prohibit 

disclosure or utilization of customer lists or other confidential 

proprietary information to which the employee is exposed during the 

term of employment,
14

 are frequently joined with or integrated into 

employment contract covenants not to compete.
15

  Nevertheless, such 

agreements are not considered covenants not to compete and are not 

subject to the rigorous standards and strict scrutiny of such 

covenants.
16

  Nondisclosure agreements, together with protections 

against misappropriation of trade secrets set forth in the North 

Carolina Trade Secrets Protection Act,
17

 have become major 

protective devices for an employer’s legitimate proprietary interests as 

the nature and scope of business activity has grown in North 

Carolina.
18

 

The proliferation of multistate and multinational corporations in 

North Carolina has significantly changed the landscape for drafting 

and enforcing employment contract covenants not to compete.
19

  

According to Dun & Bradstreet, as of December 24, 2014, 1,317 

international businesses have operations or locations, including 

headquarters, subsidiaries or branches, in North Carolina;
20

 2,900 

corporations headquartered in North Carolina have operations in other 

states within the United States;
21

 and a staggering 45,642 out-of-state 

US-headquartered corporations have operations in North Carolina.
22

 

In this new and rapidly developing business environment, lawyers 

drafting covenants not to compete for their clients operating in North 

                                                                                                                                         
13

 Norman D. Bishara & Michelle Westermann-Behaylo, The Law and Ethics of 

Restrictions on an Employee’s Post-Employment Mobility, 49 AM. BUS. L.J. 1, 16 

(2012). 
14

 Precision Walls, 568 S.E.2d at 269.  
15

 Id. 
16

 Chemimetals Processing, Inc. v. McEneny, 476 S.E.2d 374, 376–77 (N.C. Ct. 

App. 1996).  
17

 N.C. GEN. STAT. § 66-153 (2014). 
18

 See Chris Montville, Reforming the Law of Proprietary Information, 56 DUKE 

L.J. 1159, 1159 (2007). 
19

 See Rendi L. Mann-Stadt & Hayley R. Wells, Restrictions on Employees’ 

Post-Employment Work in North Carolina: The Balancing of Interests, WARD & 

SMITH, P.A. (Mar. 21, 2014), http://www.wardandsmith.com/articles/north-carolina-

non-compete-agreement-restrictions#.VQ27DL74ulI. 
20

 Dun & Bradstreet Global Commercial Database current through December 

24, 2014 (made available to author by Dun & Bradstreet) (author expresses 

appreciation to Dun & Bradstreet for providing this information). 
21

 Id. 
22

 Id. 
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Carolina must pay close attention to clauses involving choice of law, 

jurisdiction and venue.
23

  Forum selection, consent to jurisdiction, and 

choice of law clauses have significant impact on the enforceability of 

such covenants.
24

  Also, serious and careful consideration should be 

given to mandatory arbitration clauses in light of the rise in arbitration; 

North Carolina’s public policy favoring arbitration;
25

 the express 

national policy of the Federal Arbitration Act in favor of arbitration;
26

 

the U.S. Supreme Court’s recognition and approval of that policy;
27

 

and North Carolina’s Revised Uniform Arbitration Act.
28

  

The remedies for violation of employment contract covenants not 

to compete have also expanded in North Carolina.  Injunctive relief 

with the attendant potential remedy of civil and/or criminal contempt, 

subject to an award of attorney’s fees for the successful plaintiff who 

brings a civil contempt action,
29

 and traditional breach of contract 

actions for violation of an employment contract noncompetition 

covenant with breach of contract damages,
30

 are not the only remedies 

available under North Carolina law.  This is especially true when third 

parties are involved in enticing and/or aiding employees to leave the 

business with whom the employee has a covenant not to compete.
31

 

Although the North Carolina courts often say the North Carolina 

Unfair and Deceptive Trade Practice Act does “not normally extend to 

run-of-the-mill employment disputes,”
32

 including covenant not to 

compete disputes,
33

 the underlying basis for that position is the limited 

applicability of the North Carolina Unfair Deceptive Trade Practices 

Act (UDTPA) to acts or trade practices “in or affecting commerce” 

and the conclusion that employer-employee disputes are primarily 

internal disputes that do not affect commerce.
34

  

                                                                                                                                         
23

 See Johnston Cnty. v. R.N. Rouse & Co., 414 S.E.2d 30, 33 (N.C. 1992). 
24

 See Gary L. Davis, CPA, P.A. v. Hall, 733 S.E.2d 878, 880 (N.C. Ct. App. 

2012). 
25

 See Miller v. Two State Constr. Co., 455 S.E.2d 678, 680 (N.C. Ct. App. 

1995). 
26

 See 9 U.S.C. § 2 (2012). 
27

 See Nitro-Lift Techs., L.L.C. v. Howard, 133 S. Ct. 500, 501 (2012). 
28

 Revised Uniform Arbitration Act, N.C. GEN. STAT. §§ 1-569.1-1.569.31 

(2013). 
29

 See Taylor v. Taylor, No. COA14-673, 2014 WL 7149824, at *6 (N.C. Ct. 

App. Dec. 16, 2014). 
30

 See Moses H. Cone Mem’l Health Servs. Corp. v. Triplett, 605 S.E.2d 492, 

497 (N.C. Ct. App. 2004). 
31

 See Allied Distribs., Inc., v. Latrobe Brewing Co., 847 F. Supp. 376, 379 

(E.D.N.C. 1993). 
32

 Dalton v. Camp, 548 S.E.2d 704, 710–11 (N.C. 2001). 
33

 Kinesis Advert., Inc. v. Hill, 652 S.E.2d 284, 298 (N.C. Ct. App. 2007). 
34

 Gress v. Rowboat Co., 661 S.E.2d 278, 282 (N.C. Ct. App. 2008). 
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The changing business climate in North Carolina, with the 

presence of numerous multinational and multistate corporations, 

expansive commercial business activity, and far-reaching intrastate, 

interstate, and international non-compete agreements extending 

beyond state and national boundaries
35

 belie the validity of this 

concept in many circumstances.  In fact, UDTPA claims are frequently 

brought and enforced by the North Carolina courts in regard to tortious 

interference with contract claims against third parties who, with 

knowledge of the existing covenant, solicit, entice, or aid employees 

bound by a covenant not to compete away from competitors.
36

  The 

presumption against applying the UDTPA to employment disputes is 

overcome by proving “some type of egregious or aggravating 

circumstance.”
37

  

Tortious interference
38

 and misappropriation of trade secrets
39

 

have both been recognized by the North Carolina courts as unfair trade 

practices.  In addition, tortious interference with contract and tortious 

interference with prospective economic advantage claims with the 

attendant tort damages, including punitive damages, are available 

remedies to the employer from third party tortfeasors.
40

  Furthermore, 

the North Carolina courts have held that, in such third party actions, an 

injured employer can recover punitive damages for the torts as well as 

attorney’s fees under the UDTPA without being required to elect 

remedies.
41

 

North Carolina does not recognize an independent cause of action 

for civil conspiracy.
42

  However, an employee who participates with 

another employer in the solicitation of other employees to leave the 

first employer with whom they have a covenant not to compete and 

join the second employer, is potentially liable jointly and severally 

with the second employer.
43

  This does not mean that there is no cause 

                                                                                                                                         
35

 Companies Headquartered in North Carolina, RANKER, 

http://www.ranker.com/list/companies-headquartered-in-north-carolina/the-working-

man (last visited Mar. 24, 2015).  
36

 United Labs., Inc. v. Kuykendall, 370 S.E.2d 375, 389 (N.C. 1988). 
37

 Dalton, 548 S.E.2d at 711 (quoting Allied Distribs., Inc., v. Latrobe Brewing 

Co., 847 F. Supp. 376, 379 (E.D.N.C. 1993)); see also Branch Banking & Trust Co. 

v. Thompson, 418 S.E.2d 694, 700 (N.C. Ct. App. 1992). 
38

 Roane-Barker v. Southeastern Hosp. Supply Corp., 392 S.E.2d 663, 670 (N.C. 

Ct. App. 1990). 
39

 Drouillard v. Keister Williams Newspaper Servs., Inc., 423 S.E.2d 324, 327 

(N.C. Ct. App. 1992). 
40

 Roane-Barker, 392 S.E.2d at 668–69.  
41

 United Labs., 370 S.E.2d at 379–80. 
42

 Henderson v. LeBauer, 399 S.E.2d 142, 145 (N.C. Ct. App. 1991).  
43

 See, e.g., GE Betz, Inc. v. Conrad, 752 S.E.2d 634, 650 (N.C. Ct. App. 2013) 

appeal denied, No. 111P10-2, 2014 WL 7263073 (N.C. Dec. 18, 2014). 
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of action for civil conspiracy.
44

  In fact, the North Carolina courts have 

listed the essential factors for such cause of action, but they must be 

predicated on an underlying tort claim and are not recognized per se in 

the absence of such underlying claim.
45

 

Although the rudimentary, foundational legal premises for the 

enforceability of employment contract covenants not to compete 

remain valid,
46

 the multitude of changes in the business environment 

in North Carolina and the evolving adaption of the law regarding the 

enforceability of covenants not to compete to address the issues raised 

by a more complex, expansive and diverse business environment 

necessitate a detailed reexamination of the criteria for enforcement 

established by the North Carolina courts and statutes. 

II. FOUNDATIONAL PRINCIPLES AND HISTORICAL ROOTS 

 

It is crucial for legal practitioners who are drafting employment 

contract covenants not to compete, advising clients, or seeking to 

enforce or defend against employment contract covenant not to 

compete claims,  and for judges determining the enforceability of such 

covenants, to have knowledge and understanding of the historical roots 

and underlying legal principles regarding the enforceability of such 

covenants.  Otherwise, “there is no measure of what is necessary to the 

protection of either party, except the vague and varying opinion of 

judges as to how much, on principles of political economy, men ought 

to be allowed to restrain competition.”
47

  Without such a rudder, 

lawyers are subjected to the vicissitude of varying judicial opinions 

and are forced to probe the “deep and unsettled seas pertaining to an 

employee’s covenant not to compete with his employer[,]”
48

 without 

the ability to guide their clients with any confidence in consistency or 

predictability of results. 

 

 

                                                                                                                                         
44

 See Piraino Bros. v. Atl. Fin. Grp., Inc., 712 S.E.2d 328, 333–34 (N.C. Ct. 

App. 2011). 
45

 See id. 
46

 H. WILLIAM CONSTANGY, NORTH CAROLINA EMPLOYER–EMPLOYEE 

HANDBOOK 21–43 (1976); H. William Constangy, Employment Contract Covenants 

Not to Compete: Enforceability Under North Carolina Law, 10 WAKE FOREST L. 

REV. 217, 217–36 (1974) (synthesizing and analyzing the cases and statutory law 

regarding to the enforceability of covenants not to compete in North Carolina prior 

to 1974). 
47

 Bus. Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 736–39 (1988). 
48

 Arthur Murray Dance Studios v. Witter, 105 N.E.2d 685, 687 (Ohio Com. Pl. 

1952). 
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A. Restraint of Trade 

 

The legal prohibitions, parameters, and restrictions of employment 

covenants not to compete are deeply rooted in English and American 

common law, and are codified, to a certain extent, in statutory law.  

“Under section 75–1 of the North Carolina General Statutes, contracts 

in restraint of trade are illegal.”
49

  The statute specifically declares that 

“[e]very contract, combination in the form of trust or otherwise, or 

conspiracy in restraint of trade or commerce in the State of North 

Carolina is hereby declared to be illegal.”
50

  “Generally, contracts 

which are illegal are unenforceable.”
51

 

The unenforceability of employment contract covenants not to 

compete is grounded in the common law of England.
52

  In 1711, the 

English court in Mitchel v. Reynolds distinguished between general or 

total restraints of trade and particular restraints restricted to a 

particular place or person, tracing the unenforceability of general 

restraints on trade back to Roman law.
53

  Agreeing with Roman law 

that such general restraints are void and unenforceable, the court found 

that particular restraints were enforceable if they were reasonable.
54

  

Under English common law, “reasonableness” was established as the 

standard for determining the enforceability of partial restraints: 

Distinguished from these general restraints which 

the English law discountenances, are partial or limited 

restraints, or, as they are sometimes termed, particular 

restraints, which upon certain conditions the English 

law permits and enforces.  An agreement in “particular” 

or “partial” restraint of trade may be defined as one in 

which the area of restriction is not absolute, but in 

which the covenanter retains for himself the right still 

                                                                                                                                         
49

 Mkt. Am., Inc. v. Christman-Orth, 520 S.E.2d 570, 577 (N.C. Ct. App. 1999). 
50

 N. C. GEN. STAT. § 75-1 (2013).  The statutory reference to “conspiracy in 

restraint of trade” is referring to criminal rather than civil conspiracy.  The statute 

proceeds to describe the criminal penalty: “Every person or corporation . . . who 

shall engage any such combination or conspiracy shall be guilty of a Class H 

felony.”  There is no independent cause of action in North Carolina for civil 

conspiracy.  See Dickens v. Puryear, 276 S.E.2d 325, 337 (N.C. 1981); Henderson v. 

LeBauer, 399 S.E.2d 142, 145 (N.C. Ct. App. 1991). 
51

 Kolb v. Schatzman & Assocs., L.L.C., 563 S.E.2d 231, 235 (N.C. Ct. App. 

2002) (quoting Furr v. Fonville Morisey Realty, Inc., 503 S.E.2d 401, 405 (N.C. Ct. 

App. 1998)). 
52

 Mitchel v. Reynolds, (1711) 24 Eng. Rep. 38, (1711) P. Wms. 181, 24 E.R. 

347 (1711).     
53

 Id. at 183–86. 
54

 Id. at 185–86. 
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to carry on his trade either in some place, or for the 

benefit of some persons, or in some limited or 

prescribed manner.  Particular restraints, according to 

the language employed in Mitchell v. Reynolds, are 

those in which there is some limitation in respect of 

places or persons short of an absolute and total 

restriction.  But there is also a third kind of limitation 

which the law will sanction under reasonable 

conditions-namely, a limitation in respect of the mode 

or manner in which a trade is to be carried on.  The 

above are the three kinds of partial restraint recognised 

[sic] by the law.  The English rule, which strikes 

indifferently at all general restraints in trade, makes the 

validity of a partial restraint depend upon the 

circumstances of each case.  A partial restraint will be 

binding in law if made on good consideration and if it 

is reasonable—Collins v. Locke (4 App. Cas. 687).
55

 

To be enforceable under the law, a restraint of trade had to be 

partial—that is, particularized—and justified by the reasonableness 

standard.
56

  The same standard was carried over into American 

common law
57

 and applied to employment contract covenants not to 

compete, as confirmed by Circuit Court Judge Taft in the 1898 case of 

United States v. Addyston Pipe and Steel Co.:  

[C]ovenants in partial restraint of trade are 

generally upheld as valid when they are agreements . . . 

by an assistant, servant or agent not to compete with his 

master or employer after the expiration of his time to 

service.  Before such agreements are upheld, however, 

the court must find that the restraints attempted thereby 

are reasonably necessary.
58

 

The North Carolina courts have adopted the same standard.
59

 

 

 

 

                                                                                                                                         
55

 The Law as to Covenants in Restraint of Trade, 10 CAPE L.J. 26, 28–29 

(1893). 
56

 See Mitchel, (1711) P. Wms. 181, 185–87.  
57

 Standard Oil Co. v. United States, 221 U.S. 1, 51 (1910). 
58

 United States v. Addyston Pipe & Steel Co., 85 F. 271, 282–83 (6th Cir. 

1898), aff'd as modified, 175 U.S. 211, 20 S. Ct. 96, 44 L. Ed. 136 (1899). 
59

 See Kadis v. Britt, 29 S.E.2d 543, 545 (N.C. 1944); Scott v. Gillis, 148 S.E. 

315 (N.C. 1929). 
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B. The Reasonableness Standard 

 

Reasonableness is the central issue  in regard to the enforceability 

of an employment contract covenant not to compete.
60

  Its application 

is not limited to an analysis of time or territory or any other single 

enforceability factor.
61

  Reasonableness is the teleological center and a 

sine qua non for the resolution of any employment contract covenant 

not to compete dispute: “The Rule of Reason suggested by Mitchel v. 

Reynolds . . . has been regarded as a standard for testing the 

enforceability of covenants in restraint of trade which are ancillary to a 

legitimate transaction, such as an employment contract or the sale of a 

going business.”
62

  The application of the rule of reason and the 

determination of the reasonableness of a covenant not to compete is a 

complex task.  A covenant derives its reasonableness from the 

legitimate interest to which it is ancillary: 

[T]he contract must be one in which there is a main 

purpose, to which the covenant in restraint of trade is 

merely ancillary.  The covenant is inserted only to 

protect one of the parties from the injury which, in the 

execution of the contract or enjoyment of its fruits, he 

may suffer from the unrestrained competition of the 

other.  The main purpose of the contract suggests the 

measure of protection needed, and furnishes a 

sufficiently uniform standard by which the validity of 

such restraints may be judicially determined.
63

 

If the covenant not to compete is not ancillary to a legitimate 

interest, it is a naked covenant not to compete, existing for the sole 

purpose of stifling competition, a total or general restraint of trade, 

unenforceable under common law and statutory law.
64

  An 

employment contract covenant not to compete draws its life from the 

employment contract to which it is ancillary and the purpose of that 

                                                                                                                                         
60

 See Griffin Toronjo Pivateau, Preserving Human Capital: Using the 

Noncompete Agreement to Achieve Competitive Advantage, 4 J. BUS. 

ENTREPRENEURSHIP & L. 319, 340 (2011) (“In every state that enforces noncompete 

agreements, the threshold inquiry is one of reasonableness.”). 
61

 Addyston, 85 F. at 281. 
62

 Bus. Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 737 (1988) (Stevens, 

J., dissenting) (quoting Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 

689 (1978)). 
63

 Addyston, 85 F. at 282. 
64

 See Kadis, 29 S.E.2d at 546; Mastrom, Inc. v. Warren, 196 S.E.2d 528, 530–

31 (N.C. Ct. App. 1973); Wilmar, Inc. v. Liles, 185 S.E.2d 278, 281 (N.C. Ct. App. 

1971).  
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contract, namely, the protection of a legitimate business interest.
65

  If 

the contract supports a legitimate business interest, the court must 

examine the extent and depth of that interest, to balance it with the 

employee’s right to earn a livelihood and must weigh the extent of the 

restriction and hardship on the employee by limiting the scope of 

earning capacity and the public interest in the employee’s services.  As 

one court has explained: 

As defendants contend, our case law disfavors 

noncompetition agreements which hamper an 

individual's right to earn a livelihood unless the 

restriction protects a sufficient countervailing interest 

of the employer.  See Starkings Court Reporting 

Services v. Collins, 67 N.C. App. 540, 541–42, 313 

S.E.2d 614, 615 (1984).  The right of an employer to 

protect itself from competition must be balanced 

against “undue hardship” on the employee: [E]ven 

where there is an otherwise permissible covenant not to 

compete: [T]he restraint is unreasonable and void if it is 

greater than is required for the protection of the 

promisee or if it imposes an undue hardship upon the 

person who is restricted.  Owing to the possibility that 

a person may be deprived of his livelihood, the courts 

are less disposed to uphold restraints in contracts of 

employment than to uphold them in contracts of sale.
66

 

There are three interests to be weighed: the employer, the employee 

and the public.
67

 

III. ENFORCEABILITY FACTORS 

 

North Carolina appellate courts have developed a legal construct, 

consisting of several factors for determining the enforceability of 

employment contract covenants not to compete.  Unfortunately, the 

list of factors is not uniformly consistent among the courts, and even 

within different judicial panels of the same court.  For example, in the 

2013 North Carolina Court of Appeals decision in Outdoor Lighting 

Prospective Franchising, Inc. v. Harders, the court lists the following 

                                                                                                                                         
65

 Kadis, 29 S.E.2d at 546. 
66

 Phelps Staffing, L.L.C, v. C.T. Phelps, Inc., 740 S.E.2d 923, 927 (N.C. Ct. 

App. 2013) (quoting Starkings Court Reporting Servs., Inc. v. Collins, 313 S.E.2d 

614, 615 (N.C. Ct. App. 1984)).   
67

 See Arthur Murray Dance Studios v. Witter, 105 N.E.2d 685, 692 (Ohio Com. 

Pl. 1952). 
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five factors for enforceability: “(1) in writing; (2) reasonable as to time 

and territory; (3) made a part of the employment contract; (4) based on 

valuable consideration; and (5) designed to protect a legitimate 

business interest of the employer.”
68

  However, a different panel of the 

same court, in the same year, lists the following set of five factors in 

Phelps Staffing, LLC v. CT Phelps, Inc., including the first four factors 

of Harders but substituting “not against public policy” for protecting a 

legitimate business interests of the employer.
69

  Some North Carolina 

courts list as few as three factors.
70

  In James C. Greene Co. v. Kelley, 

the North Carolina Supreme Court, citing several cases, stated, as 

follows: “[t]he courts generally have held that restrictive covenants not 

to engage in competitive employment are in partial restraint of trade, 

and hence to be enforceable they must be (1) in writing, (2) supported 

by a valid consideration, and (3) reasonable as to terms, time, and 

territory.”
71

 

Other North Carolina courts list many of the same factors, 

substituting or adding other factors, such as “unreasonable hardship”
72

 

or "undue hardship on the employee,"
73

 and "fair to the parties."
74

  

There are four consistent, essential preliminary factors that must be 

found by the court: (1) the covenant must be in writing;
75

 (2) there 

must be valuable consideration for the covenant,
76

 (3) the covenant 

must be ancillary (sometimes referred to as “a part of” or incidental to) 

an employment contract;
77

 and (4) there must be a protectable 

legitimate business interest of the employer that supports 

enforceability.
78

 

Absence of any one of these preliminary factors is fatal to the 

enforceability of the covenant.  Upon determination of the existence of 

these essential preliminary factors, the North Carolina courts proceed 

by considering the central issue of reasonableness, namely, whether 

                                                                                                                                         
68

 Outdoor Lighting Perspectives Franchising, Inc. v. Harders, 747 S.E.2d 256, 

262 (N.C. Ct. App. 2013). 
69

 Phelps, 740 S.E.2d at 926–27. 
70

 James C. Greene Co. v. Kelley, 134 S.E.2d 166, 167 (N.C. 1964). 
71

 Id. at 168 (internal citations omitted).  
72

 Kadis v. Britt, 29 S.E.2d 543, 547 (N.C. 1944). 
73

 Harwell Enters., Inc. v. Heim, 170 S.E.2d 540, 543 (N.C. Ct. App. 1969).  
74

 Mkt. Am., Inc. v. Christman-Orth, 520 S.E.2d 570, 577 (N.C. Ct. App. 1999); 

Asheville Assocs., Inc. v. Berman, 121 S.E.2d 593, 594 (N.C. 1961). 
75

 See Copypro, Inc. v. Musgrove, 754 S.E.2d 188, 191–92 (N.C. Ct. App. 

2014). 
76

 See United Labs., Inc. v. Kuykendall, 370 S.E.2d 375, 380 (N.C. 1988). 
77

 See Hejl v. Hood, Hargett & Assocs., Inc., 674 S.E.2d 425, 428–29 (N.C. Ct. 

App. 2009). 
78

 See id. at 428. 
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the terms of the covenant are broader than necessary to protect the 

employer's legitimate business interest.
79

 

All of the factors, in addition to the four preliminary factors 

considered by the court, are part of this crucial reasonableness 

deliberation by the court.  The following sub-factors are ultimately the 

decisive determinative criteria for enforceability: (A) reasonableness 

of the time,
80

 territory,
81

 and scope of the prohibited activity;
82

 (B) 

whether enforceability would violate public policy,
83

 which is actually 

the overall question involved in determining reasonableness, unless 

addressing other specific public policy issues, such as the 

consideration of potential harm to the public health in regard to 

enforcing medical practice covenants not to compete;
84

 and (C) 

whether the covenant is fair to the parties, which is determined by 

correlating the extent of the prohibited activity to hardship on the 

employee by limiting the employee’s capacity to earn a livelihood and 

the employer’s legitimate business interest.
85

  All of the factors, other 

than the four preliminary essential factors mentioned by the courts, are 

related to reasonableness, including: fairness to the parties, reasonable 

time and territory, and scope of the prohibited activity (seldom 

mentioned in the enumeration of factors but often considered and often 

the persuading factor).
86

  The determination of reasonableness requires 

the balancing of conflicting public policy issues, namely, the 

restriction of the employee’s ability to earn a livelihood and its effect 

on the employee (considering whether it imposes an undue 

“hardship”)
87

 and its effect on the community (for example, whether it 

potentially imposes public welfare responsibilities)
88

 with protecting 

the employer’s legitimate business interest (which is not the same as, 

                                                                                                                                         
79

 VisionAIR, Inc. v. James, 606 S.E.2d 359, 362 (N.C. Ct. App. 2004).  
80

 Hartman v. W.H. Odell & Assocs., Inc., 450 S.E.2d 912, 916 (N.C. Ct. App. 

1994). 
81

 Id. 
82

 Id. at 316–17 (quoting Manpower, Inc. v. Hedgecock, 257 S.E.2d 109, 114 

(N.C. Ct. App. 1979)). 
83

 Starkings Court Reporting Servs., Inc. v. Collins, 313 S.E.2d 614, 615–16 

(N.C. Ct. App. 1984).   
84

 Statesville Med. Grp., P.A. v. Dickey, 418 S.E.2d 256, 258–59 (N.C. Ct. App. 

1992). 
85

 Hartman, 450 S.E.2d at 919. 
86

 See Kennedy v. Kennedy, 584 S.E.2d 328, 335 (N.C. Ct. App. 2003); 

Precision Walls, Inc. v. Servie, 568 S.E.2d 267, 273 (N.C. Ct. App. 2002); Prof’l 

Liab. Consultants, Inc. v. Todd, 468 S.E.2d 578, 583 (N.C. Ct. App. 1996), rev’d, 

478 S.E.2d 201 (N.C. 1996); Hartman, 450 S.E.2d at 919.  
87

 Asheville Assocs., Inc. v. Berman, 121 S.E.2d 593, 594 (N.C. 1961). 
88

 Iredell Digestive Disease Clinic, P.A. v. Petrozza, 373 S.E.2d 449, 453 (N.C. 

Ct. App. 1988). 
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and requires a much more extensive factual inquiry in addition to, 

merely recognizing the existence of a legitimate business interest in 

the analysis of the initial preliminary factors).
89

  

A. Initial Preliminary Factors 

 

The court must find the existence of each of the following four 

essential preliminary factors before proceeding to the reasonable 

inquiry, the fifth and decisive factor
90

: 

(1) covenant must be in writing, signed by the 

employee covenantor;
91

 

(2) real (authentic, not illusory)
92

 valuable 

consideration for the covenant;
93

 

(3) covenant must be ancillary, that is incidental 

to,
94

 or a part of,
95

 the employment contract;
96

 

(4) existing protectable legitimate business interest 

supporting the covenant.
97

 

1. Covenant in Writing and Signed by Covenantor 

 

Chapter 75 of the North Carolina General Statutes regarding 

Monopolies, Trusts, and Consumer Protection provides in section 75-1 

that, “[e]very contract, combination in the form of trust or otherwise, 

or conspiracy in restraint of trade or commerce in the State of North 

Carolina is hereby declared to be illegal.”
98

  Since employment 

contract covenants not to compete are considered contracts in partial 

restraint of trade, the mandates of section 75-4 are applicable.
99

  

                                                                                                                                         
89

 Hartman, 450 S.E.2d at 919. 
90

 Id.  
91

 N.C. GEN. STAT. § 75-4 (2013). 
92

 Milner Airco, Inc. v. Morris, 433 S.E.2d 811, 814 (N.C. Ct. App. 1993). 
93

 See, e.g., Orkin Exterminating Co. v. Griffin, 128 S.E.2d 139, 141 (N.C. 

1962); James C. Greene Co. v. Kelley, 134 S.E.2d 166, 167 (N.C. 1964); Wilmar, 

Inc. v. Liles, 185 S.E.2d 278, 282 (N.C. Ct. App. 1971). 
94

 Wilmar, 185 S.E.2d at 280. 
95

 Outdoor Lighting Perspectives Franchising, Inc. v. Harders, 747 S.E.2d 256, 

262 (N.C. Ct. App. 2013) (citing Young v. Mastrom, Inc., 392 S.E.2d 446, 448 (N.C. 

Ct. App. 1990). 
96

 Outdoor Lighting, 747 S.E.2d at 262 (citing A.E.P. Indus. v. McClure, 302 

S.E.2d 754, 760–61 (N.C. 1983)). 
97

 Outdoor Lighting, 747 S.E.2d at 262. 
98

 N.C. GEN. STAT. § 75-1 (2013). 
99

 See N.C. GEN. STAT. § 75-4 (2013); Kenneth P. Carlson, Jr., The Road to 

Redemption: Saving North Carolina Noncompete Law from Itself, 12 WAKE FOREST 

J. BUS. & INTELL. PROP. L. 199, 222 (2012). 
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Section 75-4 requires employment contract covenants not to compete 

to be in writing and signed by the employee who agrees to a covenant 

not to compete: “[n]o contract or agreement hereafter made, limiting 

the rights of any person to do business anywhere in the State of North 

Carolina shall be enforceable unless such agreement is in writing duly 

signed by the party who agrees not to enter into any such business 

within such territory . . . .”
100

  Pursuant to this statute the covenant 

must be signed by the employee,
101

 sometimes referred to as the 

person to be charged or the person who may be harmed. 

This statute and the ruling of the North Carolina courts only 

require the covenant to be signed and to be signed by the employee, 

the covenantor under the contract.
102

  To be enforceable, North 

Carolina law does not require a written contract, except for the 

covenant itself, and does not require the employer's signature.
103

  

However, since all the other preliminary and reasonable factors apply, 

oral contracts of employment present difficult proof issues, especially 

concerning the terms of the oral contract.  

Furthermore, North Carolina law allows such covenants to be 

enforced based on an oral contract that is not put into writing at the 

time the contract is made, so long as it is subsequently put into writing 

and signed by the employee, affirming the terms of the earlier oral 

contract, including the covenant, made at the inception of the 

employment.
104

  Although potentially allowed by the courts, the 

practical difficulty of proving a meeting of the minds in regard to all 

of the terms and conditions of the oral contract, necessary factors, and 

all the other enforceability factors may be quite difficult, since the 

courts must look to the ancillary contract to evaluate the factors. 

2. Valuable Consideration 

 

Consideration is an essential element of an enforceable 

employment contract covenant not to compete.
105

  It is sometimes 

                                                                                                                                         
100

 N.C. GEN. STAT. § 75-4 (2013). 
101

 Id. 
102

 See Manpower, Inc. v. Hedgecock, 257 S.E.2d 109, 113 (N.C. Ct. App. 

1979). 
103

 Id. 
104

 See Robins & Weill, Inc. v. Mason, 320 S.E.2d 693, 697 (N.C. Ct. App. 

1984) (citing Seaboard Indus., Inc. v. Blair, 178 S.E.2d 781, 787 (N.C. Ct. App. 

1971)). 
105

 See Brooks Distrib. Co. v. Pugh, 373 S.E.2d 300, 305 (N.C. Ct. App. 1988); 

Orkin Exterminating Co. v. Griffin, 128 S.E.2d 139, 141 (N.C. 1962); James C. 

Greene Co. v. Kelley, 134 S.E.2d 166, 167 (N.C. 1964). 
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referred to by the courts as valid, real, or valuable consideration,
106

 

distinguishing illusory, unauthentic consideration from authentic 

consideration, but not requiring an inquiry by the courts into the 

adequacy of the consideration.
107

  The presence of consideration is 

essential in an oral or written employment contract to which a written 

covenant not to compete is ancillary, prior to or at the inception of the 

employment relationship or a covenant written subsequently to 

memorialize an oral employment contract and a post-employment 

covenant not to compete entered into at a later time.  

a. Inception of employment 

 

Under North Carolina law, an employment contract covenant not 

to compete “will not be enforced unless it is supported by a valid 

consideration.”
108

  Our courts have long recognized the requirement of 

consideration in employment contracts containing covenants not to 

compete.
109

  

The consideration does not have to be expressly stated in 

writing,
110

 but as a practical matter it may be wise to do so, since this 

is an essential enforceability element.  Otherwise, if it is disputed, the 

court may look to “extrinsic evidence, written or parol, of the 

consideration,” and, if the plaintiff “cannot offer such evidence, the 

trial court should, on proper motion, grant summary judgment for 

defendant . . . .”
111

 

As carried over from English common law,
112

 the North Carolina 

courts will not inquire into the adequacy of the consideration: 

Our Courts have not evaluated the adequacy of the 

consideration.  Rather, the parties to a contract are the 

judges of the adequacy of the consideration.  “‘The 

slightest consideration is sufficient to support the most 

                                                                                                                                         
106

 United Labs., Inc. v. Kuykendall, 370 S.E.2d 375, 379 (N.C. 1988) (citing 

Hill v. Davenport, 141 S.E. 752 (N.C. 1928)). 
107

 Hejl v. Hood, Hargett & Assocs., Inc., 674 S.E.2d 425, 429 (N.C. Ct. App. 

2009) (citing Catawba Valley Mach. Co. v. Aetna Ins. Co., 185 S.E.2d 308, 311–12 

(N.C. Ct. App. 1971); Young v. Highway Comm’n, 128 S.E. 401, 403 (N.C. 1925)). 
108

 Collier Cobb & Assocs, Inc. v. Leak, 300 S.E.2d 583, 585 (N.C. Ct. App. 

1983). 
109

 See Brooks, 373 S.E.2d at 305; Orkin, 128 S.E.2d at 141 (N.C. 1962); James 

C. Greene, 134 S.E.2d at 167.  
110

 Brooks Distrib. Co. v. Pugh, 378 S.E.2d 31, 31 (N.C. 1989) rev’g and 

adopting dissent in Brooks Distrib. Co. v. Pugh, 373 S.E. 2d 300, 305–06 (N.C. Ct. 

App. 1988). 
111

 Brooks, 373 S.E.2d at 306. 
112

 See The Law as to Covenants in Restraint of Trade, supra note 55 at 30. 



 440 WAKE FOREST J. 

BUS. & INTELL. PROP. L. 

[VOL. 15 

onerous obligation, the inadequacy . . . is for the parties 

to consider at the time of making the agreement, and 

not for the court when it is sought to be enforced.’”
113

 

Although “[w]hen parties have dealt at arms [sic] length and 

contracted, the Court cannot relieve one of them because the contract 

has proven to be a hard one.”
114

  The court will find an employment 

contract covenant not to compete unenforceable if the consideration is 

illusory.
115

 

b. Post-employment  

 

The North Carolina courts view post-employment covenants as a 

new contract
116

 and have established additional requirements for the 

enforceability of employment contract covenants not to compete 

entered into by the employee subsequent to the initial employment.  

Post-employment covenants not to compete require the following: (1) 

valid consideration under the same standards as applied for pre-

employment or covenants entered simultaneous to employment; and 

(2) new, additional, separate, non-illusory consideration.
117

 

“Illusory consideration” is a frequent stumbling block to the 

enforceability of post-employment covenants not to compete.  

Covenants not to compete entered into after the inception of the 

employment are not enforceable unless there is additional 

consideration provided by the employer,
118

 such as a pay raise or a 

new job assignment.
119

  If the alleged additional consideration is 

illusory, such as a revocable pension plan or other nonbinding 

promise, it is unenforceable.
120

 

The promise of employment at the inception of the employment 

relationship is valid consideration, but the promise of continued 
                                                                                                                                         

113
 Hejl v. Hood, Hargett & Assocs., Inc., 674 S.E.2d 425, 429 (N.C. Ct. App. 

2009) (quoting Young v. Bd. of Comm’rs, 128 S.E. 401, 403 (N.C. 1925)). 
114

 Hejl, 674 S.E.2d at 429 (quoting Weyerhaeuser Co. v. Carolina Power & 

Light Co., 127 S.E.2d 539, 543 (N.C. 1962)). 
115

 See Milner Airco, Inc. v. Morris, 433 S.E.2d 811, 814 (N.C. Ct. App. 1993). 
116

 See RLM Commc'ns., Inc. v. Tuschen, No. 5:14-CV-250-FL, 2014 WL 

7235086, at *4 (E.D.N.C. Nov. 7, 2014); James C. Greene Co. v. Kelley, 134 S.E.2d 

166, 167 (N.C.1964); Kadis v. Britt, 29 S.E.2d 543, 548 (N.C. 1944). 
117

 See Hejl, 674 S.E.2d at 428-29. 
118

 See Home Meridian Int’l, Inc. v. Longnecker, No. 1:12CV1093, 2014 WL 

2257194, at *3 (M.D.N.C. May 29, 2014) (citing Precision Walls, Inc. v. Servie, 568 

S.E.2d 267, 272 (N.C. Ct. App. 2002)). 
119

 Whittaker Gen. Med. Corp. v. Daniel, 379 S.E.2d 824, 827 (N.C. 1989) 

(citing Chem. Corp. v. Freeman, 136 S.E.2d 118 (N.C. 1964)); James C. Greene, 

134 S.E.2d at 168; Kadis, 29 S.E.2d at 548. 
120

 Milner Airco, 111 N.C. App. at 870, 433 S.E.2d at 814. 
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employment for entering a covenant not to compete after the 

employment has commenced is not valid consideration.
121

  As stated 

by one court: 

Our Courts have held the following benefits all 

meet the “new” or “separate” consideration required for 

a non-compete agreement entered into after a working 

relationship already exists: continued employment for a 

stipulated amount of time; a raise, bonus, or other 

change in compensation; a promotion; additional 

training; uncertificated shares . . . .”
122

 

3. Ancillary to an Employment Contract 

 

“To be enforceable, a negative covenant restricting other 

employment must be ancillary to a valid affirmative covenant or 

contract.”
123

  Without an ancillary contract, the main purpose of a 

covenant not to compete is to stifle competition, which is an illegal 

and unenforceable restraint of trade.
124

 

Judge Taft explains the genesis and significance of the rule 

succinctly in United States v. Addyston Pipe & Steel Co.: 

[N]o conventional restraint of trade can be enforced 

unless the covenant embodying it is merely ancillary to 

the main purpose of a lawful contract, and necessary to 

protect the covenantee in the full enjoyment of the 

legitimate fruits of the contract, or to protect him from 

the dangers of an unjust use of those fruits by the other 

                                                                                                                                         
121

 Cox v. Dine-A-Mate, Inc., 501 S.E.2d 353, 356 (N.C. Ct. App. 1998) (citing 

Henley Paper Co. v. McAllister, 117 S.E.2d 431 (N.C. 1960)). 
122

 Hejl, 674 S.E.2d at 428-29 (citing for each of the following types of new 

consideration found acceptable by the courts as new or separate consideration: (1) 

continued employment for a stipulated amount of time, Amdar, Inc. v. Satterwhite, 

246 S.E.2d 165, (N.C. Ct. App. 1978); (2) a raise, bonus or other change in 

compensation, Clyde Rudd & Assocs., Inc. v. Taylor, 225 S.E.2d 602 (N.C. Ct. App. 

1976); Whittaker Gen. Med. Corp. v. Daniel, 379 S.E.2d 824 (N.C. 1989); (3) a 

promotion, Clyde Rudd, 225 S.E.2d at 602; (4) additional training, Safety Equipment 

Sales & Serv. v. Williams, 206 S.E.2d 745 (N.C. Ct. App. 1974); (5) uncertificated 

shares, Kinesis Adver., Inc. v. Hill, 652 S.E.2d 284 (N.C. Ct. App. 2007); (6) the 

court also cites Whittaker Gen. Med. Corp. v. Daniel, 379 S.E.2d 824 (N.C. 1989) 

for the proposition that an increase, in responsibility or number of hours worked is 

considered new consideration but Whitaker involved a promotion from part-time to 

fulltime employment and a substantial increase in salary). 
123

 Collier Cobb & Assocs., Inc. v. Leak, 300 S.E.2d 583, 585 (N.C. Ct. App. 

1983) (citing Kadis, 29 S.E.2d at 543). 
124

 Dine-A-Mate, Inc., 501 S.E.2d at 356. 
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party.  In Horner v. Graves, 7 Bing. 735, Chief Justice 

Tindal, who seems to be regarded as the highest 

English judicial authority on this branch of the law (see 

Lord Macnaughten’s judgment in Nordenfeldt v. 

Maxim Nordenfelt Co., (1894) App. Cas. 535, 567), 

used the following language: 

 

‘We do not see how a better test can be applied to 

the question whether this is or not a reasonable restraint 

of trade than by considering whether the restraint is 

such only as to afford a fair protection to the interests 

of the party in favor of whom it is given, and not so 

large as to interfere with the interests of the public.  

Whatever restraint is larger than the necessary 

protection of the party requires can be of no benefit to 

either.  It can only be oppressive.  It is, in the eye of the 

law, unreasonable.  Whatever is injurious to the 

interests of the public is void on the ground of public 

policy.’ 

 

This very statement of the rule implies that the 

contract must be one in which there is a main purpose, 

to which the covenant in restraint of trade is merely 

ancillary.  The covenant is inserted only to protect one 

of the parties from the injury which, in the execution of 

the contract or enjoyment of its fruits, he may suffer 

from the unrestrained competition of the other.  The 

main purpose of the contract suggests the measure of 

protection needed, and furnishes a sufficiently uniform 

standard by which the validity of such restraints may be 

judicially determined.
125

 

The North Carolina courts have adopted the same reasoning and 

the same rule prohibiting the enforceability of covenants not to 

compete that are not ancillary to a contract which provides a main 

purpose other than stifling competition.
126
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 United States v. Addyston Pipe & Steel Co., 85 F. 271, 282–83 (6th Cir. 

1898) aff’d as modified, 175 U.S. 211, 20 S. Ct. 96, 44 L. Ed. 136 (1899); Young v. 

Mastrom, Inc., 392 S.E.2d 446, 448 (N.C. Ct. App. 1990). 
126

 Phelps Staffing, L.L.C, v. C.T. Phelps, Inc., 740 S.E.2d 923, 927 (N.C. Ct. 

App. 2013); Starkings Court Reporting Servs., Inc. v. Collins, 67 N.C. App. 540, 

542, 313 S.E.2d 614, 615–16 (1984); Collier Cobb & Assocs., Inc. v. Leak, 300 

S.E.2d 583, 585 (N.C. Ct. App. 1983) (citing Kadis, 29 S.E.2d at 543). 
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4. Legitimate Business Interest 

 

The existence of an employer’s legitimate business interest is an 

essential preliminary factor and the fulcrum for the enforceability of 

an employment contract covenant not to compete.
127

  “While the law 

frowns upon unreasonable restrictions, it favors the enforcement of 

contracts intended to protect legitimate interests.  It is as much a 

matter of public concern to see that valid [covenants] are observed as 

it is to frustrate oppressive ones.”
128

  North Carolina has recognized 

the public policy of protecting an employer’s legitimate business 

interest
129

 and it is the countervailing force to the similarly recognized 

public policy interests of the employee in earning a livelihood
130

 and 

other recognized public policy interests of the employee to also be 

balanced with general and specific community public policy interests, 

such as, whether the covenant would “deprive the public of efficient 

service” or “impoverish the individual and make him a public 

charge,”
131

 when considering application of the reasonableness 

standard. 

A legitimate business interest is defined by the North Carolina 

courts as a “unique asset” of the employer.
132

  It is not an asset that can 

be acquired by the employee outside the employment relationship in 

the general public.
133

  It is “a knowledge of which is acquired during 

the employment and by reason of it.”
134

  The extent of the employee’s 

exposure to that asset during employment with an employer seeking 

enforcement of a covenant not to compete is also considered by the 

court in the reasonableness evaluation and the determination whether 

the covenant is necessary to protect that legitimate business interest or 

whether it is broader than necessary to do so.
135

  An overbroad 

covenant is not enforceable.
136
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 See Mastrom, 392 S.E.2d at 448; Beam v. Rutledge, 9 S.E.2d 476, 478 (N.C. 

1940). 
128

 United Labs., Inc. v. Kuykendall, 370 S.E.2d 375, 380 (N.C. 1988) (quoting 

Sonontone Corp. v. Baldwin, 42 S.E.2d 352, 355 (N.C. 1947)). 
129

 Phelps, 740 S.E.2d at 928 (citing Beam, 9 S.E.2d at 478). 
130

 See Wilmer, Inc. v. Liles, 185 S.E.2d 278, 281 (N.C. Ct. App. 1971). 
131

 Kadis, 29 S.E.2d at 546. 
132

 See Elec. S., Inc. v. Lewis, 385 S.E.2d 352, 355 (N.C. Ct. App. 1989) (citing 

United Labs., Inc. v. Kuykendall, 370 S.E.2d 375, 381, 384 (N.C. 1988)).  
133

 Kadis, 29 S.E.2d at 546.  
134

  Phelps, 740 S.E.2d at 927 (N.C. Ct. App. 2013) (citing Elec. S., Inc., 385 

S.E.2d at 355) (quoting Kadis, 29 S.E.2d at 546). 
135

 See VisionAIR, Inc. v. James, 606 S.E.2d 359, 362 (N.C. Ct. App. 2004).  
136

 Id. (citing Whittaker Gen. Med. Corp. v. Daniel, 379 S.E.2d 824, 828 (N.C. 

1989)). 
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The North Carolina courts have recognized “customer 

relationships”
137

 and maintaining such relationships
138

 as legitimate 

business interests.
139

  “One of the primary purposes of a covenant not 

to compete is to protect the relationship between the employer and its 

customers.”
140

  Under the “customer contact theory”
141

 recognized by 

the North Carolina courts,
142

 “[t]he greater the employee’s opportunity 

to engage in personal contact with the employer’s customer, the 

greater the need for the employer to protect these customer 

relationships.”
143

 

Legitimate business interests relating to maintaining such 

relationships include, among other things, customer lists
144

 and 

knowledge gained during the employment of customer buying 

habits,
145

 special needs of customers,
146

 customers’ cyclical nature of 

ordering,
147

 specific information about particular customers, such as, 

“buyers’ needs
148

 and buying history, price lists, catalogs, methods of 

pricing, needs and requirements of customers and methods of 

operation.”
149

  Any new business or customers developed by an 

employee or improvement in customer relations attributable to the 

employee become protectable business interests of the employer.
150

 

The North Carolina courts have also recognized the following as 

legitimate business interests: complex marketing plans;
151

 prices 
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 Farr Assocs., Inc. v. Baskin, 530 S.E.2d 878, 881 (N.C. Ct. App. 2000). 
138

 Manpower, Inc. v. Hedgecock, 257 S.E.2d 109, 115 (N.C. Ct. App. 1979). 
139

 Id.  
140

 Hartman v. W.H. Odell & Assocs., Inc., 450 S.E.2d 912, 917 (N.C. Ct. App. 

1994) (citing A.E.P. Indus., Inc. v. McClure, 302 S.E.2d 754, 763 (N.C. 1983)). 
141

 United Labs., Inc. v. Kuykendall, 370 S.E.2d 375, 380–82 (N.C. 1988). 
142

 Id. (citing A.E.P. Indus. v. McClure, 302 S.E.2d 754 (N.C. 1983)). 
143

 Kuykendall, 370 S.E.2d at 381. 
144

 See, e.g., Lab. Corp. of Am. Holdings v. Caccuro, 712 S.E.2d 696, 698 (N.C. 

Ct. App. 2011); Harwell Enters., Inc. v. Heim, 173 S.E.2d 316, 320 (N.C. 1970); 

Greene Co. v. Arnold, 145 S.E.2d 304, 306 (N.C. 1965); Asheville Assocs., Inc. v. 

Miller,  121 S.E.2d 593, 595 (N.C. 1961); Welcome Wagon Int’l, Inc. v. Pender, 120 

S.E.2d 739, 742 (N.C. 1961); Kadis v. Britt, 29 S.E.2d 543, 548 (N.C. 1944). 
145

 United Labs. v. Kuykendall, 361 S.E.2d 292, 299 (N.C. Ct. App. 1987). 
146

 Id. 
147

 Id. 
148

 Id. 
149

 Wilmar, Inc. v. Corsillo, 210 S.E.2d 427, 430 (N.C. Ct. App. 1974). 
150

 Young v. Mastrom, Inc., 392 S.E.2d 446, 449 (N.C. Ct. App.1990) (citing 

Whittaker Gen. Med. Corp. v. Daniel, 379 S.E.2d 824, 826 (N.C. 1989)). 
151

 See Mkt. Am., Inc. v. Christman-Orth, 520 S.E.2d 570 (N.C. Ct. App. 1999) 

(affirming a judgment that held, among other things, that a complex marketing plan 

can be considered a valid business interest to protect with a non-compete 

agreement).  
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charged for services and equipment;
152

 manufacturing processes;
153

 

research and development information;
154

 sources of supply;
155

 trade 

secrets,
156

 including cost history records; pricing policies, formulas, 

and information; and customer lists.
157

 

Confidential information,
158

 “valuable information as to the nature 

and character of the business”,
159

 and trade secrets
160

 are recognized as 

protectable legitimate business interests.  A “trade secret” is defined 

under the North Carolina Trade Secret Protection Act, as follows: 

“Trade secret” means business or technical 

information, including but not limited to a formula, 

pattern, program, device, compilation of information, 

method, technique, or process that: 

a. Derives independent actual or potential 

commercial value from not being generally known or 

readily ascertainable through independent development 

or reverse engineering by persons who can obtain 

economic value from its disclosure or use; and 

b. Is the subject of efforts that are reasonable under 

the circumstances to maintain its secrecy.
161

 

The North Carolina courts have developed the following factors for 

determining whether certain information is a trade secret: 

(1) the extent to which information is known 

outside the business; 

(2) the extent to which it is known to employees 

and others involved in the business; 

(3) the extent of measures taken to guard secrecy of 

the information; 

(4) the value of information to the business and its 
                                                                                                                                         

152
 Harwell Enters., Inc. v. Heim, 173 S.E.2d 316, 320 (N.C. 1970). 

153
 Id. 

154
 Id. 

155
 Seaboard Indus., Inc. v. Blair, 178 S.E.2d 781, 788 (N.C. Ct. App. 1971). 

156
 Kadis v. Britt, 29 S.E.2d 543, 547 (N.C. 1944).  

157
 GE Betz, Inc. v. Conrad, 752 S.E.2d 634, 649 (N.C. Ct. App. 2013), writ 

denied, review denied, 766 S.E.2d 837 (N.C. 2014). 
158

 Elec. S., Inc. v. Lewis, 385 S.E.2d 352, 355 (N.C. Ct. App. 1989) (citing 

United Labs., Inc. v. Kuykendall, 370 S.E.2d 375, 381, 384 (N.C. 1988)). 
159

 Okuma Am. Corp. v. Bowers, 638 S.E.2d 617, 621 (N.C. Ct. App. 2007) 

(citing United Labs., Inc. v. Kuykendall, 370 S.E.2d 375, 380 (N.C. 1988)); A.E.P. 

Indus. v. McClure, 302 S.E.2d 754, 763 (N.C. 1983) (citing Asheville Assocs., Inc. 

v. Miller, 121 S.E.2d 593, 595 (N.C. 1961)). 
160

 Kadis, 29 S.E.2d at 547. 
161

 Washburn v. Yadkin Valley Bank & Trust Co., 660 S.E.2d 577, 585 (N.C. 

Ct. App. 2008) (citations and internal quotation marks omitted). 
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competitors; 

(5) the amount of effort or money expended in 

developing the information; and 

(6) the ease or difficulty with which the information 

could properly be acquired or duplicated by others.
162

 

B. The Reasonableness Standard 

 

Upon determination that the four preliminary factors are satisfied, 

the court must determine that the reasonableness standard, the fifth 

and final factor is satisfied: “[s]ince the determinative question is one 

of public policy, the reasonableness and validity of the contract is a 

question for the court and not for the jury, to be determined from the 

contract itself and admitted or proven facts relevant to the decision.”
163

  

All the factors mentioned by the North Carolina courts in addition to 

the preliminary factors relate to reasonableness.
164

 

Reasonableness is determined by balancing public policy issues to 

answer the singular question of whether the restriction is necessary to 

protect the employer’s legitimate business interest or is broader than 

required.
165

  The following public policy issues are to be considered: 

(1) the statutory and common law prohibition on restraint of trade;
166

 

(2) the public policy in favor of the protection of an employer’s 

legitimate proprietary business interests;
167

 (3) the public policy in 

favor of protection of an employee’s right to earn a livelihood;
168

 (4) 

the public policy of protecting the community from harm, such as, the 

risk of making the employee a public ward as a result of being 

impoverished
169

 or other public harms, such, as any public health risk 

that may be imposed by such restrictions on physicians and medical 

providers;
170

 and (5) the public policy in favor of the freedom to 

contract
171

 and enjoy the fruits of one’s labor
172

 that apply to both 

employer and employee. 

                                                                                                                                         
162

 Horner Int’l Co. v. McKoy, 754 S.E.2d 852, 858 (N.C. Ct. App. 2014). 
163

 Calhoun v. WHA Med. Clinic, PLLC, 632 S.E.2d 563, 570 (N.C. Ct. App. 

2006) (quoting Kadis v. Britt, 29 S.E.2d 543, 545 (N.C. 1944)). 
164

 See Kadis, 29 S.E.2d at 546. 
165

 Phelps Staffing, LLC v. C.T. Phelps, Inc., 740 S.E.2d 923, 928 (N.C. Ct. 

App. 2013). 
166

 See Kadis, 29 S.E.2d at 545–46. 
167

 Phelps Staffing, 740 S.E.2d at 928. 
168

 State v. Ballance, 51 S.E.2d 731, 734 (N.C. 1949). 
169

 Kadis, 29 S.E.2d at 546; see Moskin Bros., Inc. v. Swartzberg, 155 S.E. 154, 

157 (N.C. 1930). 
170

 Iredell Digestive Disease Clinic v. Petrozza, 373 S.E.2d 449, 453 (NC. Ct. 

App. 1988), aff'd, 377 S.E.2d 750–51 (N.C. 1989). 
171

 Ballance, 51 S.E.2d at 734. 
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As a practical matter, the courts often focus on the reasonableness 

of time, territory and the scope of the prohibited activity to balance 

these public policy issues.
173

  To do this the courts must correlate the 

employer’s legitimate business interest
174

 and the nature and character 

of the business to the exposure of the employee to such interests as 

evidenced by the employee’s function and duties as an employee and 

knowledge gained as an employee with the parameters of the 

restrictions, considering time, territory and scope of activity 

prohibited.
175

 

1. Time and Territory 

 

Time and territory are considered in tandem.
176

  The North 

Carolina courts have adopted a seesaw approach to evaluate the limits 

of reasonable time and territory, balancing the restrictions in inverse 

proportion: the greater the time, the smaller the territory and the 

greater the territory, the smaller the time.
177

 

The North Carolina Court of Appeals considers the following six 

overlapping factors to evaluate the reasonableness of time and 

territory:
 
 

(1) the area, or scope, of the restriction; (2) the area 

assigned to the employee; (3) the area where the 

employee actually worked or was subject to work; (4) 

the area in which the employer operated; (5) the nature 

of the business involved; and (6) the nature of the 

employee's duty and his knowledge of the employer's 

business operation.
178

 

The employer seeking enforcement has the burden of proving that 

the time and territory are not greater than necessary for the protection 

of the employer’s legitimate business interests.
179

 

 

 

                                                                                                                                         
172

 Id. 
173

 Cathy Packer & Johanna Clearly, Rediscovering the Public Interest: An 

Analysis of the Common Law Governing Post-Employment Non-Compete Contracts 

for Media Employees, 24 CARDOZO ARTS & ENT. L.J. 1073, 1077 (2007). 
174

 Noe v. McDevitt, 45 S.E.2d 121, 123 (N.C. 1947). 
175

 Id. 
176

 Okuma Am. Corp. v. Bowers, 638 S.E.2d 617, 620 (N.C. Ct. App. 2007). 
177

 Id. 
178

 Hartman v. W.H. Odell & Assoc., Inc., 450 S.E.2d 912, 917 (N.C. Ct. App. 

1994). 
179

 Id. at 916. 
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a. Time 

 

Five years is the current outer temporal limit on an employment 

contract covenant not to compete: “[a] five-year time restriction is the 

outer boundary which our courts have considered reasonable, and even 

so, five-year restrictions are not favored.”
180

  Although a five-year 

restriction has been held to be reasonable for an employment contract 

covenant not to compete confined geographically to one city,
181

 the 

North Carolina Supreme Court has held that “only extreme 

conditions” will support a five-year employment contract non-compete 

agreement.
182

  The court presumes such lengthy time restrictions are 

unreasonable “absent a showing of special circumstance.”
183

  Six 

months,
184

 one-,
185

 two-,
186

 three-,
187

 and five-year
188

 time restrictions 

have been held to be reasonable under the particular circumstances of 

individual appellate cases. 

“Look back” periods in covenants not to compete are included in 

the court’s calculation of the time period of the covenant for the 

determination of the reasonableness of the covenant: “[W]hen a non-

compete agreement reaches back to include clients of the employer 

during some period in the past, that look-back period must be added to 

the restrictive period to determine the real scope of the time 

limitation.”
189

  In Professional Liability Consultants, Inc. v. Todd
190

 

the court noted that, “[t]he only restriction is that defendants may not, 

for a period of five years after terminating Todd’s employment with 

the plaintiff, directly or indirectly contact or solicit business from 

plaintiff’s clients who were clients when Todd left plaintiff’s 

employment or three years prior to his leaving.”
191

  The North 

Carolina Supreme Court, reversing the North Carolina Court of 

Appeals and adopting the dissent in the North Carolina Court of 

                                                                                                                                         
180

 Farr Assocs., Inc. v. Baskin, 530 S.E.2d 878, 881 (N.C. Ct. App. 2000). 
181

 See Welcome Wagon Int’l, Inc. v. Pender, S.E.2d 739 (N.C. 1961). 
182

 Hartman, 450 S.E.2d at 918; Eng’g Assocs., Inc. v. Pankow, 150 S.E.2d 56, 

58 (N.C. 1966). 
183

 Farr, 530 S.E.2d at 881.  
184

 Okuma Am. Corp. v. Bowers, 638 S.E.2d 617, 620 (N.C. Ct. App. 2007). 
185

 Precision Walls, Inc. v. Servie, 568 S.E.2d 267, 273 (N.C. Ct. App. 2002). 
186

 Harwell Enters., Inc. v. Heim, 173 S.E.2d 316, 320 (N.C. 1970). 
187

 Hejl v. Hood, Hargett & Assocs., Inc., 674 S.E.2d 425, 429 (N.C. Ct. App. 

2009). 
188

 Welcome Wagon Int’l, Inc. v. Pender. 120 S.E.2d 739, 743 (N.C. 1961).  
189

 Farr Assocs., Inc. v. Baskin, 530 S.E.2d 878, 881 (N.C. Ct. App. 2000). 
190

 Prof’l Liab. Consultants, Inc. v. Todd, 468 S.E.2d 578 (N.C. Ct. App. 1996).  
191

 Id. at 581.  
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Appeals opinion, found that this created an eight-year covenant not to 

compete that was too expansive and “patently unreasonable.”
192

 

This five-year boundary does not apply to sale of business 

covenants not to compete.
193

  The reasonableness of sale of business 

covenants not to compete is less carefully scrutinized and is 

determined on a relaxed standard in comparison to employment non-

competition covenants, which are subjected to strict scrutiny.
194

  The 

distinction is based on the propositions that the sale of good will is a 

part of the bargain in the sale of a business and that the non-

competition of the seller is an element of the value of the transfer for 

which the purchaser has compensated the seller,
195

 and that the public 

policy issue in favor of protection of the livelihood of the employee is 

lessened in a business sale as compared to employment contract 

covenants not to compete.
196

  In fact, such business sale covenants for 

even seven, ten, fifteen and twenty years have been deemed reasonable 

by the North Carolina appellate courts.
197

 

b. Territory 

 

The North Carolina appellate courts have greatly expanded the 

parameters of the geographical scope deemed reasonable for 

employment contract covenants not to compete.  Multi-county,
198

 

multistate,
199

 and national covenants
200

 have been recognized as 

reasonable in certain circumstances.  The courts have even created a 

separate category of client-based or customer-based restrictions
201

 

                                                                                                                                         
192

 Prof’l Liab. Consultants, 478 S.E.2d at 201 (adopting dissenting opinion of 

Smith, J., in 468 S.E.2d 578 (N.C. Ct. App. 1996)). 
193

 Jewel Box Stores Corp. v. Morrow, 158 S.E.2d 840, 843–44 (N.C. 1968). 
194

 See Beverage Sys. of the Carolinas, LLC v. Associated Beverage Repair, 

LLC, 762 S.E.2d 316, 320 (N.C. Ct. App. 2014); Outdoor Lighting Perspectives 

Franchising, Inc. v. Harders, 747 S.E.2d 256, 262 (N.C. Ct. App. 2013) (citing Keith 

v. Day, 343 S.E.2d 562, 567 (N.C. Ct. App.1986), disc. review improvidently 

granted, 320 N.C. 629, 359 S.E.2d 466 (1987)); see also Bicycle Transit Auth., Inc. 

v. Bell, 333 S.E.2d 299, 305 (N.C. 1985) (stating that a sale of a business covenant 

not to compete “is not to be narrowly, technically construed”). 
195

 See Outdoor Lighting Perspectives Franchising, Inc. v. Harders, 747 S.E.2d 

256, 263-64 (N.C. Ct. App. 2013); Seaboard Indus., Inc. v. Blair, 178 S.E.2d 781, 

787 (N.C. Ct. App. 1971). 
196

 Id. 
197

 Jewel, 158 S.E.2d at 843.  
198

 Farr Assocs., Inc. v. Baskin, 530 S.E.2d 878, 882 (N.C. Ct. App. 2000). 
199

 Clyde Rudd & Assocs., Inc. v. Taylor, 225 S.E.2d 602, 605 (N.C. Ct. App. 

1976). 
200

 Harwell Enters. v. Heim, 170 S.E.2d 540, 544 (N.C. Ct. App. 1969), aff’d in 

part, rev’d in part, 173 S.E.2d 316, 320 (N.C. 1970). 
201

 Farr Assocs., Inc., 530 S.E.2d at 881.  
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with non-specified geographic limits for clients with whom the 

employee had contact during the employment.
202

  In Farr Associates, 

Inc. v. Baskin
203

 the North Carolina Court of Appeals rejected the 

defendant’s argument that “the non-compete agreement is overly 

broad because it has no defined physical territorial limit at all.”
204

  

Although the court found the covenant unreasonable for other reasons 

in Okuma America Corp. v. Bowers
205

 the North Carolina Court of 

Appeals found a client-based covenant restriction that had an 

undefined geographic limit of any place the employer did business as 

reasonable and enforceable even though the covenant could potentially 

include South America.
206

 

The burden is on the employer to specifically show where such 

clients are located,
207

 and that, “the territory embraced by the covenant 

is no greater than necessary to secure the protection of its business or 

good will.”
208

  The client-based restriction “cannot extend beyond 

contacts made during the period of the employee’s employment.”
209

 

“A restriction as to territory is reasonable only to the extent it 

protects the legitimate interests of the employer in maintaining [its] 

customers.”
210

  When the primary legitimate business interest being 

protected consists of the employer’s clients, customers, or patrons and 

knowledge of such clients, customers, and patrons gained by the 

employee during the term of employment, “to prove that a geographic 

restriction in a covenant not to compete is reasonable, an employer 

must first show where its customers are located and that the 

geographic scope of the covenant is necessary to maintain those 

customer relationships.”
211

 

 

                                                                                                                                         
202

 Id. at 883. 
203

 Id. at 882. 
204

 Id. at 882. 
205

 638 S.E.2d 617 (N.C. Ct. App. 2007). 
206

 Id. at 622.  
207

 Hartman v. W.H. Odell & Assocs. Inc., 450 S.E.2d 912, 917 (N.C. Ct. App. 

1994). 
208

 Id. 
209

 Farr Assocs., Inc. v. Baskin, 530 S.E.2d 878, 883 (N.C. Ct. App. 2000); 

Hartman, 450 S.E.2d at 917.  But see Triangle Leasing Co., Inc. v. McMahon, 393 

S.E.2d 854, 856 (N.C. 1990) (finding a covenant reasonable and enforceable that 

spanned the entire state even though the employee’s customer contacts were only in 

the city of Wilmington). 
210

 Beverage Sys. of the Carolinas, LLC v. Associated Beverage Repair, LLC, 

762 S.E.2d 316, 321 (N.C. Ct. App. 2014) (citing Hartman, 450 S.E.2d at 917). 
211

 Hartman, 450 S.E.2d at 917.   
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2.   Scope of the Prohibited Activity 

 

The North Carolina courts seldom list the reasonableness of the 

scope of the prohibited activity as one of the factors considered by the 

court in determining reasonableness.  In earlier years, the courts 

focused on reasonable time and territory,
212

 but in recent years the 

reasonableness of the scope of the prohibited activity enunciated in the 

covenant has received considerable focus and is often the 

determinative factor in enforceability.
213

  If the covenant is deemed 

wider than necessary to protect the employer’s legitimate interest, it is 

considered “overbroad,” unreasonable, and unenforceable.
214

 

Attempting to closely correlate the employer’s protectable 

legitimate interest to the prohibited activity, the North Carolina 

appellate courts have drastically limited the enforceability of 

employment contract covenants by finding many prohibited activity 

provisions “overly broad” and consequently unenforceable.
215

  The 

courts clearly disfavor a “shotgun approach”
216

 and a “broad sweep”
217

 

of prohibited activity listed in the covenant drafted by the employer.  

“Unduly vague”
218

 and ambiguous provisions describing the 

restricted activity are construed against the employer drafter.
219

  For 

example, in Electrical South, Inc. v. Lewis
220

 the court goes to great 

length to determine the meaning of “or” between various provisions of 

the litany of prohibited activity and ultimately considers the term as 

conjunctive, construing the provisions as ambiguous, against the 

drafter and finding the provisions unenforceable: 

The pertinent provision of the contract at issue is 

Section 11, Covenants Not to Compete.  It states that 

Employee cannot “own, manage, operate, be employed 
                                                                                                                                         

212
 See, e.g., Welcome Wagon Int’l Inc. v. Pender, 120 S.E.2d 739, 742 (N.C. 

1961) (“Our general rule is that the Court will enforce such a contract only if it is 

reasonable both as to the territory and the time limitations.”). 
213

 See, e.g., Copypro, Inc. v. Musgrove, 754 S.E.2d 188, 193 (N.C. Ct. App. 

2014) (focusing on the scope of the covenant not-to-compete as the determining 

factor for ruling whether or not such an agreement is enforceable). 
214

 Id. at 192; Mkt. Am., Inc. v. Christman-Orth, 520 S.E.2d 570, 578 (N.C. Ct. 

App. 1999) (quoting Whittaker Gen. Med. Corp. v. Daniel, 379 S.E.2d 824, 828 

(N.C. 1989)), reh’g denied, 381 S.E.2d 792 (N.C. 1989). 
215

 See Musgrove, 754 S.E.2d at 193. 
216

 Elec. South, Inc. v. Lewis, 385 S.E.2d 352, 357 (N.C. Ct. App. 1989), disc. 

review denied, 393 S.E.2d 876 (N.C. 1990).  
217

 Horner Int’l Co. v. McKoy, 754 S.E.2d 852, 857 (N.C. Ct. App. 2014). 
218

 Farr Assocs., Inc. v. Baskin, 530 S.E.2d 878, 882 (N.C. Ct. App. 2000). 
219

 Washburn v. Yadkin Valley Bank & Trust Co., 660 S.E.2d 577 (N.C. Ct. 

App. 2008). 
220

 Elec. South, Inc., 385 S.E. 2d at 352. 
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by, participate in, or be connected in any manner with 

the ownership, management, operation or control of 

any concern which manufactures or designs industrial 

solid state electronic equipment or which repairs or 

services industrial solid state electronic equipment or 

which competes directly or indirectly, with the 

company in such endeavors within a radius of [200] 

miles of [Greensboro.]”  (Emphasis added.) 

 

We note that the language of the contract, above, is 

ambiguous, because of the word “or”: “or which 

competes directly or indirectly with the company in 

such endeavors . . . .”  (Emphasis added.)  

Grammatically, ‘or’ in this covenant can be read to 

mean “or” or “and.”  It can indicate either two types of 

business ‘concerns’ or one business ‘concern’ with 

several characteristics.  If one reads the covenant so 

that “or” is used in its disjunctive sense (“either/or”), 

the contract language seems to enumerate two types of 

“[business] concerns” that Employee cannot “be 

connected in any manner with” [sic]: the first ‘which 

manufactures,’ ‘designs’ or ‘repairs’ industrial solid 

state electronic equipment within 200 miles of 

Greensboro, or the second ‘which competes directly or 

indirectly with the Company’ within 200 miles of 

Greensboro.  If, however, we read the “or” in its 

conjunctive (“and”) sense, the covenant describes only 

one type of business ‘concern’ having two prohibited 

attributes: one that ‘manufactures or designs,’ ‘repairs 

or services,’ and ‘which competes directly or indirectly 

with the Company’ within 200 miles of Greensboro.’  

When the language in a contract is ambiguous, we view 

the practical result of the restriction by “construing the 

restriction strictly against its draftsman . . . .”  

Manpower, of Guilford County, Inc. v. Hedgecock, 42 

N.C. App. 515, 522, 257 S.E.2d 109, 115 (1979).  

Construing the contract according to this tenet, we 

interpret the word ‘or’ in its conjunctive sense and do 

not determine whether the contract has a divisible 

provision which may be enforceable.
221

  

                                                                                                                                         
221

 Id. at 356.  
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Definitions of terms such as “clients” or “customers” or 

“affiliates” must be clearly and specifically defined because any 

ambiguity is resolved against the drafter of the provision.
222

 

Prohibitions on engaging in similar activities, such as a “similar 

business”
223

 or “similar services”
224

 being employed by a competitor 

in any capacity,
225

 or “directly or indirectly” competing,
226

 often doom 

the covenant to unenforceability.  Even embracing “too many 

activities”
227

 may be fatal.  Including what the court considers 

“unrelated work” in the description of the prohibited activity is 

considered to be overbroad and unenforceable.
228

  Extending the 

prohibited activity to “affiliates”
229

 or “subsidiaries”
230

 is often 

weighed against the employer as potentially extending the reach of the 

prohibited activity to entities engaged in unrelated business 

activities.
231

 

The correlation of the protectable legitimate business interest to 

the prohibited activity is an intensively fact specific inquiry by the 

court and the employer drafter has the burden of proving that the 

restrictions are not broader than necessary to protect the employer’s 

legitimate business interests.
232

  This inquiry includes detailed 

consideration of the nature and character of the employer’s business 

and the legitimate business to be protected, the employee’s exposure 

                                                                                                                                         
222

 Washburn, 660 S.E.2d at 577; see also Med. Staffing Network, Inc. v. 

Ridgway, 670 S.E.2d 321, 327–28 (N.C. Ct. App. 2009) (determining that ambiguity 

in the word “affiliates” is construed against the drafter).  
223

 Outdoor Lighting Perspectives Franchising, Inc. v. Harders, 747 S.E.2d 256, 

267 (N.C. Ct. App. 2013); VisionAIR, Inc. v. James, 606 S.E.2d 359, 362–63 (N.C. 

Ct. App. 2004). 
224

 Okuma Am. Corp. v. Bowers, 638 S.E.2d 617, 621 (N.C. Ct. App. 2007) 

(citing Hartman v. W.H. Odell & Assocs., Inc., 450 S.E.2d 912, 919–20 (N.C. Ct. 

App. 1994)). 
225

 See Copypro, Inc. v. Musgrove, 754 S.E.2d 188, 192–95 (N.C. Ct. App. 

2014). 
226

 VisionAIR, Inc., 606 S.E.2d 359 at 362–63; but see Triangle Leasing Co., 

Inc., 393 S.E.2d at 857–58 (holding that a provision including such language was 

reasonable and enforceable). 
227

 Henley Paper Co. v. McAllister, 117 S.E.2d 431, 434 (N.C. 1960). 
228

 Id. 
229

 See Med. Staffing Network, Inc. v. Ridgway, 670 S.E.2d 321, 328 (N.C. Ct. 

App. 2009). 
230

 Id. 
231

 VisionAIR, Inc., 606 S.E.2d at 362–63. 
232

 Copypro, Inc. v. Musgrove, 754 S.E.2d 188, 192 (N.C. Ct. App. 2014) (citing 

Hartman v. W.H. Odell & Assocs., 450 S.E.2d 912, 919 (N.C. Ct. App. 1994)). 
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to that interest during employment and the potential extent and details 

of the restricted activity as proscribed by the covenant.
233

 

The North Carolina appellate courts have found the following 

prohibitions to be overbroad and unenforceable: 

(1) Prohibition against activities that the court 

deems to be “unrelated,” such as “wholly unrelated 

work;”
234

 

(2) Being employed in “any capacity” or “unrelated 

capacity” with a competitor;
235

 

(3) “No association with any business that provides 

similar services”;
236

 

(4) Activity involving a product not owned by the 

employer;
237

 

(5) Prohibition against “engaging in similar 

actions;”
238

 

(6) “[T]oo many activities” prohibited;
239

 

(7) Prohibiting subsequent employment in a 

position that the court deems to involve “work that is 

distinct from the duties actually performed by the 

employee” ;
240

 

(8) “[O]wning, managing, being employed by or 

otherwise participating directly or indirectly”;
241

 

(9) [N]ot “own, manage, operate, be employed by, 

participate in, or be connected in any manner with” any 

business which manufactures, designs, repairs or 

services industrial solid state electronic equipment “or 

which competes, directly or indirectly, with the 

                                                                                                                                         
233

 See 1 MATHEW BENDER & CO., NORTH CAROLINA UNFAIR BUSINESS 

PRACTICE § 28.02[6] (2014), available at 

https://advance.lexis.com/api/toc/source/MTA3MDU5Ng?origination=lawcc (citing 

several examples of this factual analysis in North Carolina cases). 
234

 VisionAIR, 606 S.E.2d at 508-09; Henley Paper Co. v. McAllister, 117 

S.E.2d 431, 434 (N.C. 1960). 
235

 Hartman v. W.H. Odell & Assocs., Inc., 450 S.E.2d 912, 919–20 (N.C. Ct. 

App. 1994). 
236

 Horner Int’l Co. v. McKoy, 754 S.E.2d 852, 857–58 (N.C. Ct. App. 2014). 
237

 Moonracer, Inc. v. Collard, No. 5:13-CV-445-BO, 2013 WL 4759262, at *2 

(E.D.N.C. Sept. 4, 2013) (interpreting North Carolina law in federal district court, 

which does not have precedential value in regard to North Carolina law). 
238

 Id. 
239

 Henley Paper Co. v. McAllister, 117 S.E.2d 431 (N.C. 1960). 
240

 Med. Staffing Network, Inc. v. Ridgway, 670 S.E.2d 321, 327 (N.C. Ct. App. 

2009). 
241

 VisionAIR, Inc. v. James, 606 S.E.2d 359, 361 (N.C. Ct. App. 2004). 
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company in such endeavors”;
242

 

(10) Association with “any” business providing the 

same services;
243

 

(11) Association with “affiliates”;
244

 

(12) Being employed in a position with different 

responsibilities;
245

 

(13) Restrictions in regard to “potential clients” or 

customers, such as a prospective client to whom a 

product or service was quoted but not sold;
246

 

(14) “Selling or developing any products that will 

directly compete with employer products” (the court in 

this case interpreted this phrase to include unrelated 

work and technology);
247

 

(15) “[S]imilar businesses”;
248

 

(16) “[S]imilar services”;
249

 

(17) “[A]ny parent, subsidiary, affiliate or 

assigns”;
250

 

(18) An unrestricted and undefined set of 

“affiliated” companies;
251

 

(19) Prohibiting “any” type of employment with a 

“similar” business;
252

 

(20) “[O]wn, manage, be employed by or otherwise 

participate in directly or indirectly, any business 

similar”;
253

 

(21) Not work with “any actuarial business in North 
                                                                                                                                         

242
 Elec. South, Inc. v. Lewis, 385 S.E.2d 352, 353–54 (N.C. Ct. App. 1989), 

disc. review denied, 393 S.E.2d 876 (N.C. 1990). 
243

 Hartman v. W.H. Odell & Assocs., Inc., 450 S.E.2d 912, 919–20 (N.C. Ct. 

App. 1994). 
244

 Outdoor Lighting Perspectives Franchising, Inc. v. Harders, 747 S.E.2d 256, 

265 (N.C. Ct. App. 2013); Med. Staffing Network, Inc. v. Ridgway, 670 S.E.2d 321, 

327–28 (2009). 
245

 Med. Staffing Network, Inc. v. Ridgway, 670 S.E.2d at 32728. 
246

 Hejl v. Hood, Hargett & Assocs., Inc., 674 S.E.2d 425, 430 (N.C. Ct. App. 

2009). 
247

 VisionAIR, Inc. v. James, 606 S.E.2d 359, 36263 (N.C. Ct. App. 2004). 
248

 Outdoor Lighting Perspectives Franchising, Inc., 747 S.E.2d at 267; 

VisionAIR, Inc., 606 S.E.2d at 362–63; see Kinesis Adver., Inc. v. Hill, 652 S.E.2d 

284, 294–95 (N.C. Ct. App. 2007). 
249

 See Okuma Am. Corp. v. Bowers, 638 S.E.2d 617, 621 (N.C. Ct. App. 2007) 

(citing Hartman v. W.H. Odell & Assocs., Inc., 450 S.E.2d 912, 91920 (N.C. Ct. 

App. 1994)). 
250

 Med. Staffing Network, Inc. v. Ridgway, 670 S.E.2d at 327–28. 
251

 Id. 
252

 VisionAIR, Inc. v. James, 606 S.E.2d at 362–63. 
253

 Id. 
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Carolina”;
254

 or       

(22) Not “own, manage, lease, control, operate, 

participate, consult or assist” any “entity” that provides 

“actuarial services.”
255

 

The court has been more reluctant to find provisions prohibiting 

solicitation or hiring of employees as being unreasonable in scope and 

unenforceable.  In Kennedy v. Kennedy,
256

 the North Carolina Court of 

Appeals upheld such a covenant prohibiting solicitation and hiring of 

the plaintiff’s employees, recognizing that “plaintiff's employees, 

many of whom had been employed in plaintiff's practice for several 

years, were a valuable part of the asset owned by plaintiff.”
257

  In 

Precision Walls, Inc. v. Servie,
258

 the court upheld a covenant 

provision “prohibiting former employee from employing company’s 

employees, soliciting company's employees for employment, or 

inducing company's employees to leave employment”
259

 to be within a 

“reasonable scope of activity.”
260

 

Addressing the issue of the reasonableness of a covenant 

prohibiting employment in “any capacity”,
261

 the Servie court takes a 

view more permissive than the view expressed by panels of the court 

that consider such language overbroad: 

Defendant further argues that the scope of the 

activity prohibited by the covenant not to compete is 

unreasonable because it prevents him from working in 

plaintiff's business in any capacity, not just as an 

Estimator/Project Manager.  However, we conclude 

that defendant would not be less likely to disclose the 

information and knowledge garnered from his 

employment with plaintiff if he worked for one of 

plaintiff’s competitors in a position different from the 

one in which he worked for plaintiff.  If defendant’s 

new employer asked him about information he gained 

while working for plaintiff, defendant would likely feel 

                                                                                                                                         
254

 Hartman v. W.H. Odell & Assocs., Inc., 450 S.E.2d 912, 916 (N.C. Ct. App. 

1994).  
255

 Id. at 914.  
256

 584 S.E.2d 328, 335 (N.C. Ct. App. 2003), writ dismissed sub nom., 

Kennedy. v. Kennedy, 590 S.E.2d 268 (N.C. 2003). 
257

 Id. 
258

 Precision Walls, Inc. v. Servie, 568 S.E.2d 267, 26974 (N.C. Ct. App. 

2002). 
259

 Id. 
260

 Id. at 272.  
261

 Id. at 273. 
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the same pressure to disclose the information.  Thus, 

plaintiff’s legitimate business interest allows the 

covenant not to compete to prohibit employment of any 

kind by defendant with a direct competitor.
262

 

The North Carolina courts have approved a prohibition on being 

employed in an “identical position” with a “direct competitor.”
263

  

IV. CONTRACT CONSTRUCTION 

 

Since employment contract covenants not to compete are in partial 

restraint of trade and “hamper an individual’s right to earn a 

livelihood,”
264

 such covenants are disfavored by the law.
265

  

Consequently, employment contract covenants not to compete are 

carefully and strictly scrutinized by the courts
266

 and any ambiguity is 

resolved against the drafter of the covenant.
267

  Under North 

Carolina’s strict blue pencil rule, if the covenant is determined to be 

unreasonable and unenforceable, the court will not rewrite the contract 

by striking unreasonable provisions
268

 unless such provisions are 

clearly and distinctly severable.
269

 

“It is settled that ‘matters bearing upon the execution, 

interpretation, and validity of a contract are determined by the law of 

the place where it is made.”
270

  “[T]he test of the place of a contract is 

as to the place at which the last act was done by either of the parties 

essential to a meeting of minds,”
271

 which is frequently the last place 

that the contract was signed.
272

 

However, the proliferation of multistate and multinational 

corporations headquartered in North Carolina or having branches, 

                                                                                                                                         
262

 Id. 
263

 Id. 
264

 Phelps Staffing, LLC v. C.T. Phelps, Inc., 740 S.E.2d 923, 927 (N.C. Ct. 

App. 2013).  
265

 Id.; Med. Staffing Network, Inc. v. Ridgway, 670 S.E.2d 321, 327 (N.C. Ct. 

App. 2009). 
266

 Kennedy v. Kennedy, 584 S.E.2d 328, 333 (N.C. Ct. App. 2003), appeal 

dismissed, 590 S.E.2d 267 (N.C. 2003). 
267

 Washburn v. Yadkin Valley Bank & Trust Co., 660 S.E.2d 577, 583 (N.C. 

Ct. App. 2008). 
268

 VisionAIR, Inc. v. James, 606 S.E.2d 359, 362 (N.C. Ct. App. 2004); Henley 

Paper Co. v. McAllister, 117 S.E.2d 431, 435 (N.C. 1960); Noe v. McDevitt, 45 

S.E.2d 121, 123 (N.C. 1947). 
269

 Hartman v. W.H. Odell & Assocs., Inc., 450 S.E.2d 912, 920 (N.C. 1994). 
270

 Seaboard Indus., Inc. v. Blair, 178 S.E.2d 781, 786 (N.C. Ct. App. 1971). 
271

 Bryant v. AP Indus., 749 S.E.2d 112 (N.C. Ct. App. 2013). 
272

 See id. 
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subsidiaries, or other operations in North Carolina
273

 has significantly 

increased the importance of consent to jurisdiction, forum selection, 

and choice of law provisions in the contract. 

A. Blue Pencil Rule 

 

North Carolina has adopted the “strict blue pencil doctrine:” 

When the language of a covenant not to compete is 

overly broad, North Carolina's “blue pencil” rule 

severely limits what the court may do to alter the 

covenant.  A court at most may choose not to enforce a 

distinctly separable part of a covenant in order to render 

the provision reasonable.  It may not otherwise revise 

or rewrite the covenant.
274

 

The severability exception to North Carolina’s strict blue pencil 

rule has been applied infrequently.
275

  The typical case approving such 

limited blue penciling involves territorial divisions that are listed and 

enumerated in distinct, divisible paragraphs.
276

  

In a 2014 North Carolina Court of Appeals case, Beverage Systems 

of the Carolinas, LLC v. Associated Beverage Repair, LLC,
277

 the 

court held that the non-compete covenant was “not subject to the 

restrictions of the ‘blue pencil doctrine,’”
278

 because “the parties here 

specifically contracted to give the court power to revise the scope of 

the non-compete should part of it be determined to be 

unenforceable,”
279

 and because “non-competes drafted based on the 

sale of a business are given more leniency than those drafted pursuant  

to an employment contract since the parties are in relatively equal 

bargaining positions . . . .”
280

 

The specific language of the covenant relied upon by the court for 

“express authority to revise the territorial restrictions of the non-

compete”
281

 stated as follows: 

If, at the time of enforcement of any provisions of 

                                                                                                                                         
273

 See supra text accompanying notes 20–23. 
274

 Beverage Sys. of the Carolinas, LLC v. Associated Beverage Repair, LLC, 

762 S.E.2d 316, 321 (N.C. Ct. App. 2014). 
275

 See id. at 322. 
276

 See, e.g., Welcome Wagon Int’l, Inc. v. Pender, 120 S.E.2d 739, 742 (N.C. 

1961). 
277

 762 S.E.2d 316 (N.C. Ct. App. 2014). 
278

 Id. at 321. 
279

 Id. at 322. 
280

 Id. at 321–22. 
281

 Id. at 320.  
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Sections 1, 3 or 4 hereof, a court holds that the 

restrictions stated herein are unreasonable under 

circumstances then existing, the parties hereto agree 

that the maximum period, scope or geographical area 

that are reasonable under such circumstances shall be 

substituted for the stated period, scope or area, and that 

the court shall be allowed to revise the restrictions 

contained in Sections 1, 3 and 4 hereof to cover the 

maximum period, scope and area permitted by law.
282

 

This is a split decision on appeal to the North Carolina Supreme Court 

and was applied under the relaxed standard of scrutiny afforded the 

sale of a business,
283

 but it raises an interesting question in regard to 

whether the blue pencil rule can be waived by the express agreement 

of the parties. 

B. Forum Selection, Choice of Law, and Consent to Jurisdiction 

Clauses 

 

“Our Supreme Court has previously recognized three distinct 

agreements used by contracting parties to clarify applicable law, 

jurisdiction, and venue: choice of law clauses, consent to jurisdiction 

clauses, and forum selection clauses.”
284

  

Especially in view of the expanding multistate and multinational 

aspects of North Carolina’s economy, such clauses may have a 

dramatic impact on the enforceability of employment contract 

covenants not to compete.  It is essential for drafters of such covenants 

to fully understand these clauses and their significance: 

Choice of law clauses specify which state’s 

substantive laws will apply to any arising disputes.  

Consent to jurisdiction clauses grant a particular state 

or court personal jurisdiction over those consenting to 

it, “authoriz[ing] that court or state to act against him.”  

“A third type, a true forum selection provision, goes 

one step further than a consent to jurisdiction provision.  

A forum selection provision designates a particular 

state or court as the jurisdiction in which the parties 

will litigate disputes arising out of the contract and their 

contractual relationship.”  In light of this precedent, this 

                                                                                                                                         
282

 Id. at 319. 
283

 Id. at 320. 
284

 Gary L. Davis, CPA, P.A., v. Hall, 733 S.E.2d 878, 880 (N.C. Ct. App. 

2012).  
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Court summarized the distinction: “[A] forum selection 

clause designates the venue, a consent to jurisdiction 

clause waives personal jurisdiction and venue, and a 

choice of law clause designates the law to be 

applied.”
285

 

The North Carolina Supreme Court recognized that “due to the 

varying language used by parties drafting these clauses and the 

tendency to combine such clauses in one contractual provision, the 

courts have often confused the different types of clauses.”
286

 

A typical forum-selection clause might read: “[B]oth 

parties agree that only the New York Courts shall have 

jurisdiction over this contract and any controversies 

arising out of this contract.”
287

 A . . . “consent to 

jurisdiction” clause [ ] merely specifies a court 

empowered to hear the litigation, in effect waiving any 

objection to personal jurisdiction or venue.  Such a 

clause might provide: “[T]he parties submit to the 

jurisdiction of the courts of New York.”  Such a clause 

is “permissive” since it allows the parties to air any 

dispute in that court, without requiring them to do so.
288

 

. . . A typical choice-of-law provision provides: “This 

agreement shall be governed by, and construed in 

accordance with, the law of the State of New York.”
289

 

1. Consent to Jurisdiction 

 

A consent to jurisdiction clause in an employment agreement 

containing a covenant not to compete is limited to personal 

jurisdiction.
290

  It is not applicable to subject matter jurisdiction, which 

cannot be waived.
291

  It is permissive, not exclusive
292

 and waives 

objection to personal jurisdiction as a bar to jurisdiction or venue in a 

“particular state or court.”
293

 

                                                                                                                                         
285

 Id. (internal citations omitted). 
286

 Johnston Cnty. v. R.N. Rouse & Co., 414 S.E.2d 30, 33 (N.C. 1992).  
287

 Id. at 33–34 (quoting Leandra Lederman, Note, Viva Zapata!: Toward a 

Rational System of Forum–Selection Clause Enforcement in Diversity Cases, 66 

N.Y.U. L. REV. 422, 423 n.10 (1991)). 
288

 Id. 
289

 Id. 
290

 Davis, 733 S.E.2d at 880. 
291

 Id. 
292

 Id. 
293

 Id. 
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2. Forum Selection 

 

A forum selection clause allows the parties to select the place 

where the dispute will be adjudicated or arbitrated.
294

  Such a clause is 

deemed to be permissive unless the intent of the parties can be shown 

for it to be exclusive.
295

  Specific language that the forum selected is 

intended to be mandatory, such as “exclusive,” “only,” or “sole,” is 

evidence of such intent.
296

  Without such a specific qualifier, the court 

presumes that the selection is permissive.
297

 

Forum selection clauses for contracts made in North Carolina, that 

is, when North Carolina is the place of the last act forming the 

contract, such as being the last place the contract was signed, are void 

and unenforceable pursuant to statute.
298

  North Carolina General 

Statute Section 22B-3 provides as follows: 

Except as otherwise provided in this section, any 

provision in a contract entered into in North Carolina 

that requires the prosecution of any action or the 

arbitration of any dispute that arises from the contract 

to be instituted or heard in another state is against 

public policy and is void and unenforceable.  This 

prohibition shall not apply to non-consumer loan 

transactions or to any action or arbitration of a dispute 

that is commenced in another state pursuant to a forum 

selection provision with the consent of all parties to the 

contract at the time that the dispute arises.
299

 

However, even if the contract is made in North Carolina, if the 

contract provides that arbitration shall occur in another state, and “the 

parties contemplated interstate commerce at the time the Agreement 

was executed,”
300

 the Federal Arbitration Act
301

 preempts the 

applicability of the North Carolina Statute making such forum 

                                                                                                                                         
294

 See id. 
295

 Id. at 880 (citing Mark Grp. Int'l, Inc. v. Still, 566 S.E.2d 160, 161–62 (N.C. 

Ct. App. 2002)). 
296

 Mark Grp., 566 S.E.2d at 162.  
297

 See id. 
298

 N.C. GEN. STAT. § 22B-3 (2014). 
299

 Id. 
300

 Boynton v. ESC Med. Sys., Inc., 556 S.E.2d 730, 731 (N.C. Ct. App. 2002). 
301

 Federal Arbitration Act, 9 U.S.C. §§ 1–14 (2012).  
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selection provisions void
302

 and the North Carolina Revised Uniform 

Arbitration Act inapplicable.
303

  

 The significant question . . . [in determining whether 

a contract evidences a transaction involving commerce], 

is not whether, in carrying out the terms of the contract, 

the parties did cross state lines, but whether, at the time 

they entered into it and accepted the arbitration clause, 

they contemplated substantial interstate activity.
304

 

3. Choice of Law 

 

Choice of law clauses are clauses in which the parties agree “that a 

given jurisdiction’s substantive law shall govern the interpretation of 

the contract.”
305

  Such clauses are recognized and given effect in North 

Carolina.
306

 

V. MECHANISMS FOR ENFORCEMENT 

 (Motions, Claims, Remedies, and Damages) 

The issue of the enforceability of employment contract covenants 

not to compete comes before the North Carolina courts through pre-

trial motions to compel or stay arbitration,
307

 including issues 

concerning the enforceability of mandatory arbitration provisions,
308

 a 

variety of civil causes of action,
309

 and other pre-trial motions.
310

  

Traditional civil action pre-trial motions, such as motions to dismiss 

for failure to state a claim under Rule 12(b)(6) of the North Carolina 

Rules of Civil Procedure
311

 and summary judgment motions under 

                                                                                                                                         
302

 Szymczyk v. Signs Now Corp., 606 S.E.2d 728, 731–32 (N.C. Ct. App. 

2005). 
303

 See id.  
304

 See Boynton, 566 S.E.2d at 734 (quoting In re Cohoon, 298 S.E.2d 729, 731 

(N.C. Ct. App. 1983) (alteration in original)). 
305

A.E.P. Indus., Inc. v. McClure, 302 S.E.2d 754, 760 (N.C. 1983) (quoting 

Land Co. v. Byrd, 261 S.E.2d 655, 656 (N.C. 1980)). 
306

 See Szymczyk, 606 S.E.2d at 732. 
307

 Eddings v. S. Orthopaedic & Musculoskeletal Assocs., 605 S.E.2d 680, 685 

(N.C. Ct. App. 2004); Boynton, 566 S.E.2d at 732. 
308

 LSB Fin. Servs., Inc. v. Harrison, 548 S.E.2d 574, 579 (N.C. Ct. App. 2001).  
309

 See, e.g., Phelps Staffing, LLC v. C.T. Phelps, Inc., 740 S.E.2d 923, 926 

(N.C. Ct. App. 2013) (plaintiff alleging, inter alia, tortious interference with 

contract); Washburn v. Yadkin Valley Bank & Trust Co., 660 S.E.2d 577, 584 (N.C. 

Ct. App. 2008) (defendant counterclaimed for unfair competition). 
310

 See Gary L. Davis, CPA, P.A., v. Hall, 733 S.E.2d 878, 880 (N.C. Ct. App. 

2012) (affirming superior court’s denial of defendant’s change of venue motion). 
311

 Okuma Am. Corp. v. Bowers, 638 S.E.2d 617, 619–20 (N.C. Ct. App. 2007). 
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Rule 56(c) for lack of a genuine material issue,
312

 are often heard by 

the trial court in such cases.
313

  Pre-trial motions for temporary 

restraining orders and subsequent preliminary injunctions are often 

brought before the court.
314

  In fact, many of the appellate cases 

regarding employment contract covenants not to compete reach the 

North Carolina Court of Appeals on appeal from preliminary 

injunction decisions of the trial court.
315

 

Relief for violation of employment contract covenants not to 

compete and non-solicitation agreements that prohibit hiring or 

soliciting or inducing other employees to leave and be employed by a 

competitor (which are treated and analyzed by the courts as a form of 

covenant not to compete);
316

 and covenants not compete involving 

non-employee hybrid relationships, such as independent contractors, 

partners or franchisees and franchisors; is sought through various 

motions and civil actions, including motions for injunctive relief,
317

 

complaints
318

 and motions for declaratory judgment,
319

 civil actions 

for breach of contract,
320

 tortious interference with contract
321

 and 

unfair and deceptive trade practices.
322

 

                                                                                                                                         
312

 Phelps Staffing, 740 S.E.2d at 926. 
313

 See, e.g., Beverage Sys. of the Carolinas, LLC v. Associated Beverage 

Repair, LLC, 762 S.E.2d 316, 323 (N.C. Ct. App. 2014) (reversing trial court’s grant 

of summary judgment to defendant on grounds that non-compete covenant could 

have been  revised by trial court so as to become reasonable); Farr Assocs., Inc. v. 

Baskin, 530 S.E.2d 878, 880–81 (N.C. Ct. App. 2000) (affirming trial court’s 

12(b)(6) dismissal of plaintiff’s suit to enforce non-compete covenant). 
314

 See, e.g., Pinehurst Surgical Clinic, P.A. v. DiMichele-Manes, No. COA12–

830, 2013 WL 1901710, at *1 (N.C. Ct. App. May 7, 2013); Kinesis Adver., Inc. v. 

Hill, 652 S.E.2d 284, 289 (N.C. Ct. App. 2007). 
315

 See Outdoor Lighting Perspectives Franchising, Inc. v. Harders, 747 S.E.2d 

256, 261 (N.C. Ct. App. 2013); Triangle Leasing Co. v. McMahon, 393 S.E.2d 854, 

857 (N.C.1990) (citing A.E.P. Indus., Inc. v. McClure, 302 S.E.2d 754 (N.C. 1983)). 
316

 See Med. Staffing Network, Inc. v. Ridgway, 670 S.E.2d 321, 327–28 (N.C. 

Ct. App. 2009) (applying same standards of covenant not to compete to the non-

solicitation provision). 
317

 See Outdoor Lighting Perspectives, 747 S.E.2d at 261; Horner Int’l Co. v. 

McKoy, 754 S.E.2d 852, 855 (N.C. Ct. App. 2014); Szymczyk v. Signs Now Corp., 

606 S.E.2d 728, 731 (N.C. Ct. App. 2005). 
318

 Amended Complaint at 3–5, Arrow v. Pine Lake Preparatory, Inc., 741 

S.E.2d 511 (N.C. Ct. App. 2007) (No. 11CV03313), 2012 WL 9418030. 
319

 See Calhoun v. WHA Med. Clinic, PLLC, 632 S.E.2d 563, 570 (N.C. Ct. 

App. 2006); Stevenson v. Parsons, 384 S.E.2d 291, 292 (N.C. Ct. App. 1989); 

Gaston Bd. of Realtors, Inc. v. Harrison, 316 S.E.2d 59 (N.C.1984). 
320

 See S. Bldg. Maint., Inc. v. Osborne, 489 S.E.2d 892, 895–96 (N.C. Ct. App. 

1997). 
321

 See Austin Maint. & Constr., Inc. v. Crowder Constr. Co., 742 S.E.2d 535, 

546 (N.C. Ct. App. 2012); Sellers v. Morton, 661 S.E.2d 915, 921 (N.C. Ct. App.  

continued . . .  
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Civil actions are also brought in conjunction with employment 

contract covenant not to compete claims for related claims such as 

breach of fiduciary duty, breach of nondisclosure, and confidentiality 

agreements
323

 and trade secret misappropriation claims.
324

  Such 

claims, although not considered covenants not to compete in and of 

themselves, often require similar detailed analysis of the employer’s 

legitimate business interest weighed and balanced against the 

employee’s right to earn a livelihood and other equities.
325

  

A. Arbitration 

 

The 2012 U.S. Supreme Court decision in Nitro-Lift Techs, LLC. v. 

Howard
326

 illustrates the role of arbitration as an important dispute 

resolution alternative in employment contract covenant not to compete 

cases.
327

  In Nitro-Lift the employment contract covenant not to 

compete included a valid arbitration clause, but the state court held the 

covenant void and unenforceable.
328

  On appeal to the United States 

Supreme Court, the Supreme Court reversed and held that, once the 

trial court determined that the arbitration provision was valid, the 

decision concerning the enforceability of the covenant was in the 

hands of the arbitrator, not the trial court.
329

 

“North Carolina public policy strongly favors arbitration.”
330

  

North Carolina’s public policy in favor of arbitration is codified in the 

                                                                                                                                         

2008); White v. Cross Sales & Eng'g Co., 629 S.E.2d 898, 901 (N.C. Ct. App. 2006); 

United Labs. Inc. v. Kuykendall, 370 S.E.2d 375, 387 (N.C. 1988) (citing Childress 

v. Abeles, 84 S.E.2d 176, 182–83 (N.C. 1954)). 
322

 Phelps Staffing, LLC v. C.T. Phelps, Inc., 740 S.E.2d 923, 928 (N.C. Ct. 

App. 2013); Roane-Barker v. Se. Hosp. Supply Corp., 392 S.E.2d 663, 670 (N.C. Ct. 

App. 1990); Eastover Ridge, L.L.C. v. Metric Constructors, Inc., 533 S.E.2d 827, 

832–33 (N.C. Ct. App. 2000); United Labs., 370 S.E.2d at 389. 
323

 Coordinated Health Servs., Inc. v. Primary Health Choice, Inc., No. COA05-

783, 2006 WL 539397, at *3 (N.C. Ct. App. Mar. 7, 2006); Dalton v. Camp, 548 

S.E.2d 704, 707–08 (N.C. 2001); HAJMM Co. v. House of Raeford Farms, Inc., 403 

S.E.2d 483, 489 (N.C. 1991) (citing Casey v. Grantham, 79 S.E.2d 735, 738 (N.C. 

1954)). 
324

 Horner Int’l Co. v. McKoy, 754 S.E.2d 852, 858 (N.C. Ct. App. 2014); 

VisionAIR, Inc. v. James, 606 S.E.2d 359, 364 (N.C. Ct. App. 2004). 
325

 See Chemimetals Processing, Inc. v. McEneny, 476 S.E.2d 374, 376–77 

(N.C. Ct. App. 1996); Rollins Protective Servs. Co. v. Palermo, 287 S.E.2d 546, 550 

(Ga. 1982). 
326

 133 S. Ct. 500, 501 (2012). 
327

 Id. 
328

 Id. at 508. 
329

 Id. 
330

 Boynton v. ESC Med. Sys., Inc., 556 S.E.2d 730, 732 (N.C. Ct. App. 2002) 

(citing Miller v. Two State Constr. Co., 455 S.E.2d 678 (N.C. Ct. App. 1995)). 



 2015] COVENANTS NOT TO COMPETE IN 

NORTH CAROLINA 

465 

North Carolina Revised Uniform Arbitration Act:
331

 “An agreement 

contained in a record to submit to arbitration any existing or 

subsequent controversy arising between the parties to the agreement is 

valid, enforceable, and irrevocable except upon a ground that exists at 

law or in equity for revoking a contract.”
332

 

The Federal Arbitration Act “declare[s] a national policy favoring 

arbitration:”
333

 

A written provision in any maritime transaction or a 

contract evidencing a transaction involving commerce 

to settle by arbitration a controversy thereafter arising 

out of such contract or transaction, or the refusal to 

perform the whole or any part thereof, or an agreement 

in writing to submit to arbitration an existing 

controversy arising out of such a contract, transaction, 

or refusal, shall be valid, irrevocable, and enforceable, 

save upon such grounds as exist at law or in equity for 

the revocation of any contract.
334

 

North Carolina’s Revised Uniform Arbitration Act
335

 is preempted 

by the Federal Arbitration Act
336

 if the contract at issue relates to a 

maritime transaction or evidences a transaction involving interstate 

commerce.
337

  Interstate commerce is interpreted broadly under the 

federal law.  The Fourth Circuit Court of Appeals has held “that the 

FAA does not impose a burden upon the party invoking the FAA to 

put forth specific evidence proving the interstate nature of the 

transaction . . . .”
338

  “Where . . . the party seeking arbitration alleges 

that the transaction is within the scope of the [FAA], and the party 

opposing application of the [FAA] does not come forward with 

evidence to rebut jurisdiction under the federal statute, we do not read 

into the [FAA] a requirement of further proof by the party invoking 

the federal law.”
339

 

                                                                                                                                         
331

 N.C. GEN. STAT. § 1-569.6(a) (2014). 
332

 Id. 
333

 Nitro-Lift Techs., 133 S. Ct. at 503 (quoting Southland Corp. v. Keating, 465 

U.S. 1, 10 (1984)). 
334

 9 U.S.C. § 2 (2012). 
335

 § 1-569.6(a). 
336

 9 U.S.C. § 2. 
337

 Eddings v. S. Orthopaedic & Musculoskeletal Assocs., 605 S.E.2d 680, 683 

(N.C. Ct. App. 2004).  
338

 Rota-McLarty v. Santander Consumer, USA, Inc., 700 F.3d 690, 697 (4th 

Cir. 2012). 
339

 Id. (quoting Maxum Founds., Inc. v. Salus Corp., 779 F.2d 974, 983–84 (4th 

Cir. 1985)). 
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North Carolina’s statutory prohibition of forum selection clauses 

that select a jurisdiction outside North Carolina for arbitrating cases 

involving contracts made in North Carolina
340

 is also preempted by the 

federal act.
341

 

“The determination of whether a dispute is subject to arbitration 

involves a two pronged analysis; the court must ascertain both (1) 

whether the parties had a valid agreement to arbitrate, and (2) whether 

the specific dispute falls within the substantive scope of that 

agreement.”
342

  A motion to compel arbitration requires proof of “the 

existence of a mutual agreement to arbitrate.”
343

  

A court order denying a motion to compel arbitration is 

interlocutory and would ordinarily not be immediately appealable.
344

  

However, the North Carolina Court of Appeals has held “[t]he right to 

arbitrate a claim is a substantial right which may be lost if review is 

delayed, and an order denying arbitration is therefore immediately 

appealable.”
345

  

B. Declaratory Relief 

 

The North Carolina Uniform Declaratory Judgment Act
346

 

provides mechanisms for bringing the issue of the validity and 

enforceability of an employment contract covenant not to compete 

before the court.
347

  “This [Act] is declared to be remedial, its purpose 

is to settle and to afford relief from uncertainty and insecurity with 

respect to rights, status, and other legal relations, and it is to be 

liberally construed and administered.”
348

  The Act provides, as 

follows: 

Any person interested under a . . . written contract 

or other writings constituting a contract, or whose 

rights, status or other legal relations are affected by a . . 

                                                                                                                                         
340

 N.C. GEN. STAT. § 22B-3 (2014); Maxum Founds., 779 F.2d at 983–84. 
341

 In Newman ex rel. Wallace v. First Atl. Res. Corp., 170 F. Supp. 2d 585, 586 

(M.D.N.C. 2001); Boynton v. ESC Med. Sys., Inc., 556 S.E.2d 730, 732–34 (N.C. 

Ct. App. 2002). 
342

 Eddings, 605 S.E.2d at 685. 
343

 Thompson v. Norfolk S. Ry., 535 S.E.2d 397, 400 (N.C. Ct. App. 2000). 
344

 Snowden v. CheckPoint Check Cashing, 290 F.3d 631, 635–36 (4th Cir. 

2002). 
345

 Howard v. Oakwood Homes Corp., 516 S.E.2d 879, 881 (N.C. Ct. App. 

1999) (citing Burke v. Wilkins, 507 S.E.2d 913 (N.C. Ct. App. 1998)). 
346

 N.C. GEN. STAT. § 1-253 to 1267 (2014). 
347

 Id. 
348

 Stevenson v. Parsons, 384 S.E.2d 291, 292 (N.C. Ct. App. 1989) (citing N.C. 

GEN. STAT. § 1-264 (2014)). 
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. contract, . . . may have determined any question of 

construction or validity arising under the . . . contract . . 

. and obtain a declaration of rights, status, or other legal 

relations thereunder.  A contract may be construed 

either before or after there has been a breach thereof.
349

 

For the trial court to have jurisdiction, there must be a justiciable 

controversy, that is, “an actual controversy . . . between parties having 

adverse interests in dispute.”
350

  

C. Injunctive Relief 

 

A motion for injunctive relief is brought before the court as part of 

a civil action or in addition to such civil action pursuant to Rule 65 of 

the North Carolina Rules of Civil Procedure.
351

  The civil action or the 

ancillary motion may seek temporary, preliminary, and permanent 

injunctive relief.
352

  The motion for a temporary restraining order 

(TRO) usually seeks a restraining order for up to ten days, which only 

can be extended, without the consent of the opposing party, by the 

court for one additional ten day period, followed by a preliminary 

injunction for a limited duration, usually pending resolution of the 

case.
353

 

The TRO motion can be heard ex-parte without notice to the other 

party or the party’s attorney, but only if “it clearly appears from 

specific facts shown by affidavit or by verified complaint that 

immediate and irreparable injury, loss, or damage will result to the 

applicant before the adverse party or that party’s attorney can be heard 

in opposition,”
354

 and “the applicant’s attorney certifies to the court in 

writing the efforts, if any, that have been made to give the notice and 

the reasons supporting the claim that notice should not be required.”
355

  

There must be notice and a hearing before a preliminary injunction is 

issued.
356

  The judge is required to set and require, subject to 

exceptions set forth in Rule 65(c) of the North Carolina Rules of Civil 

                                                                                                                                         
349

 Stevenson, 384 S.E.2d at 292 (citing N.C. GEN. STAT. § 1-254 (2014)).  
350

 Stevenson, 384 S.E.2d at 292. 
351

 N.C. GEN. STAT. § 1A-1, 65 (2014). 
352

 See Horner Int'l Co. v. McKoy, 754 S.E.2d 852, 854 (N.C. Ct. App. 2014). 
353

 A.E.P. Indus., Inc. v. McClure, 302 S.E.2d 754, 759 (N.C. 1983). 
354

 N.C. GEN. STAT. § 1A-1, 65(b) (2014). 
355

 Id. 
356

 N.C. GEN. STAT. § 1A-1, 65(a) (2014). 
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Procedure
357

 and in the case law,
358

 a certain amount of security be 

given before a TRO or a preliminary injunction can be issued.
359

 

A preliminary injunction in a covenant not to compete case is a 

prohibitory injunction, for a limited period of time, prohibiting 

violation of proscribed actions alleged to be in violation of the non-

compete provision, pending the resolution of the civil action to 

preserve the status quo in the interim.
360

 

[A] preliminary injunction is an extraordinary 

measure taken by a court to preserve the status quo of 

the parties during litigation.  It will be issued only (1) if 

a plaintiff is able to show likelihood of success on the 

merits of his case and (2) if a plaintiff is likely to 

sustain irreparable loss unless the injunction is issued, 

or if, in the opinion of the Court, issuance is necessary 

for the protection of a plaintiff’s rights during the 

course of litigation.
361

  

To prove the likelihood of success factor in an 

employment contract covenant not to compete case, the 

‘employment agreement itself must be valid and 

enforceable.’
362

  Therefore, the burden of proof is on 

the movant to satisfy this essential requirement for 

issuance of injunctive relief.
363

 

The trial court’s decision is immediately appealable to the North 

Carolina Court of Appeals.
364

  Although rulings on preliminary 

injunctions are interlocutory and not usually immediately appealable, 

North Carolina appellate courts have determined that in employment 

contract covenant not to compete disputes a substantial right is 

involved that may be lost if such immediate appeal is not allowed.
365

  

“Where ‘the restrictions imposed by a preliminary injunction expire 

                                                                                                                                         
357

 N.C. GEN. STAT. § 1A-1, 65(c) (2014). 
358

 Keith v. Day, 299 S.E.2d 296, 298 (N.C. Ct. App. 1983). 
359

 Id. 
360

 See, e.g., Roberts v. Madison Cnty. Realtors Ass’n, 474 S.E.2d 783, 787–88 

(N.C. 1996); Auto. Dealer Res., Inc. v. Occidental Life Ins. Co. of N.C., 190 S.E.2d 

729, 732 (N.C. Ct. App. 1972). 
361

 Szymczyk v. Signs Now Corp., 606 S.E.2d 728, 731 (N.C. Ct. App. 2005) 

(citing Redlee/SCS, Inc. v. Pieper, 571 S.E.2d 8, 11 (N.C. Ct. App. 2002) (quoting 

A.E.P. Indus., Inc. v. McClure, 302 S.E.2d 754, 759–60 (N.C. 1983)). 
362

 Triangle Leasing Co., Inc. v. McMahon, 393 S.E.2d 854, 857 (N.C. 1990) 

(citing A.E.P. Indus., Inc., 302 S.E.2d 754 (N.C. 1983)). 
363

 See Triangle Leasing, 393 S.E.2d at 857. 
364

 Copypro, Inc. v. Musgrove, 754 S.E.2d 188, 191 (N.C. Ct. App. 2014) (citing 

Precision Walls, Inc. v. Servie, 568 S.E.2d 267, 271 (N.C. Ct. App. 2002)). 
365

 QSP, Inc. v. Hair, 566 S.E.2d 851, 852 (N.C. Ct. App. 2002). 
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within the pendency of an appeal, issues concerning the propriety of 

the injunctive relief granted are rendered moot by the passage of 

time.’”
366

 

The appeal is heard de novo,
367

 but the trial court’s decision is 

presumed to be correct.
368

  

D. Breach of Contract 

 

The basic claim for violation of an employment contract covenant 

not to complete is a breach of contract claim.
369

  Lost profits are 

considered an appropriate measure of damages.
370

  “Damages for 

breach of contract may include loss of prospective profits where the 

loss is the natural and proximate result of the breach.”
371

  The burden 

of proving the damages with “reasonable certainty” rests on the 

claimant.
372

 

E. Tortious Interference 

 

To establish a claim for tortious interference with 

contract a plaintiff must show: (1) a valid contract 

between the plaintiff and a third person which confers 

upon the plaintiff a contractual right against a third 

person; (2) the defendant knows of the contract; (3) the 

defendant intentionally induces the third person not to 

perform the contract; (4) and in doing so acts without 

justification; (5) resulting in actual damage to 

plaintiff.
373

 

Tortious interference with contract claims are frequently brought 

in regard to third parties who intentionally solicit or hire employees 

                                                                                                                                         
366

 Allen Indus., Inc. v. Kluttz, 759 S.E.2d 711 (N.C. Ct. App. 2014) (quoting 

Artis & Assocs. v. Auditore, 572 S.E.2d 198, 199 (N.C. Ct. App. 2002)). 
367

 Outdoor Lighting Perspectives Franchising, Inc. v. Harders, 747 S.E.2d 256, 

261 (N.C. Ct. App. 2013) (citing Kennedy v. Kennedy, 584 S.E.2d 328, 333 (N.C. 

Ct. App. 2003)). 
368

 Horner Int’l Co. v. McKoy, 754 S.E.2d 852, 855 (N.C. Ct. App. 2014) (citing 

VisionAIR, Inc. v. James, 606 S.E.2d 359, 364 (N.C. Ct. App. 2004)). 
369

 S. Bldg. Maint., Inc. v. Osborne, 489 S.E.2d 892, 895 (N.C. Ct. App. 1997). 
370

 Id.  
371

 Id. (quoting Mosley & Mosley Builders v. Landin Ltd., 361 S.E.2d 608, 613 

(N.C. Ct. App. 1987)). 
372

 S. Bldg. Maint., Inc., 489 S.E.2d at 896 (quoting Olivetti Corp. v. Ames Bus. 

Sys. Inc., 356 S.E.2d 578, 585 (N.C. 1987)). 
373

 Sellers v. Morton, 661 S.E.2d 915, 921 (N.C. Ct. App. 2008).   
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away from a competitor knowing the employee has a valid covenant 

not to compete agreement with the competitor.
374

  

A successful plaintiff bringing a tortious interference with contract 

claim may recover actual damages
375

 and punitive damages,
376

 but 

generally not attorney fees.
377

  Punitive damages may be recovered 

“only where the wrong is done willfully or under circumstances of 

rudeness, oppression or in a manner which evidences a reckless and 

wanton disregard of the plaintiff's rights.”
378

 

F. Unfair or Deceptive Acts or Trade Practices 

 

Tortious interference with an employment contract covenant not to 

compete is recognized by the North Carolina appellate courts as a 

claim for an unfair or deceptive trade practice under the North 

Carolina UDTPA.
379

  However, “[i]t is well recognized . . . that 

actions for unfair or deceptive trade practices are distinct from actions 

for breach of contract, and that a mere breach of contract, even if 

intentional, is not sufficiently unfair or deceptive to sustain an action 

under N.C.G.S. § 75–1.1.”
380

  Therefore, the breach of a non-compete 

agreement is not sufficient to support a UDTPA claim unless the 

plaintiff employer can show “substantial aggravating 

circumstances.”
381

  In Becker v. Graber Builders, Inc.,
382

 the North 

Carolina Court of Appeals held that “[a]ggravating circumstances 

include conduct of the breaching party that is deceptive.”
383

 

Section 75–16 of the General Statutes provides a 

business injured by another person in violation of 

Chapter 75 with a right of action, and recovery of treble 

damages for such injury.  N.C. Gen.Stat. § 75–16 

(1994).  In order to prevail in an action for unfair and 
                                                                                                                                         

374
 United Labs. Inc. v. Kuykendall, 370 S.E.2d 375, 379 (N.C. 1988).  

375
 Id. 

376
 Id. 
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 Id. 
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 Hardy v. Toler, 218 S.E.2d 342, 345 (N.C. 1975). 

379
 See Roane-Barker v. Se. Hosp. Supply Corp., 392 S.E.2d 663, 670 (N.C. Ct. 

App. 1990).  
380

 Eastover Ridge, L.L.C. v. Metric Constructors, Inc., 533 S.E.2d 827, 833 

(N.C. Ct. App. 2000) (quoting Branch Banking and Trust Co. v. Thompson, 418 

S.E.3d 694, 700 (N.C. Ct. App. 1992)).  
381

 Beverage Sys. of the Carolinas, LLC v. Associated Beverage Repair, LLC, 

762 S.E.2d 316, 325 (N.C. Ct. App. 2014) (quoting Eastover Ridge, 533 S.E.2d at 

833). 
382

 561 S.E.2d 905 (N.C. Ct. App. 2002). 
383

 Beverage Sys. of the Carolinas, 762 S.E.2d at 325 (quoting Becker, 561 

S.E.2d at 910). 
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deceptive trade practices under Chapter 75, the 

claimant must show that (1) the acts or practices in 

question are “in or affecting commerce”; (2) the acts or 

practices in question had the capacity or tendency to 

deceive or were unfair; and (3) the claimant suffered 

actual injury as a proximate result of the other party's 

acts or practices.
384

 

In Southern Building Maintenance, Inc. v. Osborne,
385

 the North 

Carolina Court of Appeals found the following facts sufficient to bring 

the breach of the covenant within the purview of the UDTPA: 

The record in the case sub judice discloses more 

than the simple breach of contract militated by 

defendant.  Indeed, the facts show intentional deception 

in dealing with plaintiff.  First, in spite of a covenant 

not to compete in his employment contract with 

plaintiff, defendant contacted several of plaintiff’s 

“former” clients.  Further, during negotiations of the 17 

March 1994 settlement agreement, defendant, in direct 

contravention of its provisions, contacted several of 

plaintiff's current clients.  Defendant emphasized his 

availability to provide janitorial services to these clients 

if they should terminate plaintiff's services.  As former 

manager of plaintiff’s Greensboro office, defendant had 

gained access to plaintiff’s clients and developed 

credibility with those clients.  Defendant took 

advantage of this position in competing with plaintiff.  

The trial court found, and we agree, that such actions 

have the requisite causal connection to plaintiff’s lost 

profits and that these actions are unfair and deceptive 

trade practices within the meaning of Chapter 75.
386

 

Actual compensatory damages are trebled
387

 and an award of 

reasonable attorney fees in the sound discretion of the judge
388

 are 

allowed in UDTPA cases, “if the court finds that defendants’ act or 

practice was willful and their refusal to resolve the matter was 

                                                                                                                                         
384

 S. Bldg. Maint., Inc. v. Osborne, 489 S.E.2d 892, 896–97 (N.C. Ct. App. 

1997). 
385

 Id.  
386

 Id. at 897. 
387

 N.C. GEN. STAT.  § 75-16 (2014). 
388

 N.C. GEN. STAT.  § 75-16.1 (2014). 
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unwarranted.”
389

  The plaintiff employer may not recover punitive 

damages under a tortious interference claim and treble damages.
390

  

However, recovery of attorney fees awarded under UDTPA and 

punitive damages under a tortious interference claim are not precluded 

by the election of remedies doctrine in such cases.
391

 

G. Breach of Fiduciary Duty and Breach of Loyalty Claims 

 

There is no independent cause of action for breach of loyalty by an 

employee recognized under North Carolina law.
392

  North Carolina 

law does recognize a duty of loyalty by an employee to an employer 

and recognizes that an employee’s acquisition and pursuit of an 

interest adverse to the employer during the term of employment is a 

violation of that duty;
393

 however, breach of the duty by the employee 

is only recognized by North Carolina courts as a defense to wrongful 

termination.
394

 

Nevertheless, the North Carolina courts do recognize an 

independent cause of action for breach of fiduciary duty, which 

includes “good faith, fair dealing and loyalty.”
395

  The “loyalty” 

component of fiduciary duty is quite restricted in the context of the 

employer-employee relationship in itself.
396

  The breach of a fiduciary 

duty requires a fiduciary relationship between the parties
397

 and 

traditionally the North Carolina courts have concluded that the 

employer-employee relationship is not a fiduciary relationship,
398

 

unless the court finds that ‘“there has been a special confidence 

                                                                                                                                         
389

 HAJMM Co. v. House of Raeford Farms, Inc., 379 S.E.2d 868, 876–77 (N.C. 

Ct. App. 1989), aff’d in part, rev’d in part, 403 S.E.2d 483 (N.C. 1991). 
390

 Ellis v. N. Star Co., 388 S.E.2d 127, 132 (N.C. 1990).  
391

 United Labs. Inc. v. Kuykendall, 370 S.E.2d 375, 379 (N.C. 1988)  
392

 Dalton v. Camp, 548 S.E.2d 704, 708–09 (N.C. 2001).  
393

 See id. (citing McKnight v. Simpson’s Beauty Supply, 358 S.E.2d 107 (N.C. 

Ct. App. 1987)) (noting that “. . . the Court of Appeals [has] held that every 

employee was obliged to ‘serve his employer faithfully and discharge his duties with 

reasonable diligence, care and attention’” and that, “our state courts recognize the 

existence of an employee’s duty of loyalty”); Long v. Vertical Techs., Inc., 439 

S.E.2d 797, 802 (N.C. Ct. App. 1994). 
394

 Dalton, 548 S.E.2d at 709. 
395

 Long, 439 S.E.2d at 802. 
396

 See Dalton, 548 S.E.2d at 708–09. 
397

 Id. at 707. 
398

 Coordinated Health Servs., Inc. v. Primary Health Choice, Inc., No. COA05-

783, 2006 WL 539397, at *3 (N.C. Ct. App. Mar. 7, 2006). 
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reposed on one side, and resulting domination and influence on the 

other.’”
399

 

[I]n North Carolina . . . there are two types of 

fiduciary relationships: (1) those that arise from legal 

relations such as attorney and client, broker and client . 

. . partners, principal and agent, trustee and cestui que 

trust, and (2) those that exist as a fact, in which there is 

confidence reposed on one side, and the resulting 

superiority and influence on the other.
400

 

“Under the general rule, ‘the relation of employer and employee is 

not one of those regarded as confidential.’”
401

 

H. Forfeiture and Liquidated Damage Clauses 

 

A forfeiture clause is not considered a restraint of trade and is not 

subject to the strict scrutiny of an employment contract covenant not 

to compete:
402

 

A “forfeiture, unlike a restraint included in an 

employment contract, is not a prohibition on the 

employee's engaging in competitive work . . . .  A 

restriction in the contract which does not preclude the 

employee from engaging in competitive activity, but 

simply provides for the loss of rights or privileges if he 

does so is not in restraint of trade . . . .”
403

 

“[T]he strong weight of authority holds that forfeitures for 

engaging in subsequent competitive employment, included in pension 

retirement plans, are valid, even though unrestricted in time and 

geography.”
404

 

Liquidated damages are a sum which a party to a 

                                                                                                                                         
399

 Dalton, 548 S.E.2d at 708 (quoting Abbitt v. Gregory, 160 S.E. 896, 906 

(N.C. 1931)). 
400

 Ellison v. Alexander, 700 S.E.2d 102, 108 (N.C. Ct. App. 2010) (quoting 

S.N.R. Mgmt. Corp. v. Danube Partners, 659 S.E.2d 442, 451 (N.C. Ct. App. 2008)). 
401

 Dalton, 548 S.E.2d at 708 (quoting King v. Atl. Coast Line R. Co., 72 S.E. 

801 (N.C. 1911)). 
402

 E. Carolina Internal Med., P.A. v. Faidas, 564 S.E.2d 53, 55–56 (N.C. Ct. 

App. 2002). 
403

 Newman v. Raleigh Internal Med. Assocs., 362 S.E.2d 623, 626 (N.C. Ct. 

App. 1987). 
404

 Hudson v. N.C. Farm Bureau Mut. Ins. Co., 209 S.E.2d 416, 418 (N.C. Ct. 

App. 1974) (quoting Rochester Corp. v. Rochester, 450 F.2d 118, 123 (4th Cir. 
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contract agrees to pay or a deposit which he agrees to 

forfeit, if he breaks some promise, and which, having 

been arrived at by a good-faith effort to estimate in 

advance the actual damage which would probably 

ensue from the breach, are legally recoverable or 

retainable ... if the breach occurs.
405

 

Such liquidated damages clauses for a fixed stipulated sum are not 

considered unenforceable penalty clauses and are not subject to strict 

scrutiny analysis applied to employment contract covenants not to 

compete if the following factors are satisfied: 

(1) where the damages which the parties reasonably 

anticipate are difficult to ascertain because of their 

indefiniteness or uncertainty and (2) where the amount 

stipulated is either a reasonable estimate of the damages 

which would probably be caused by a breach or is 

reasonably proportionate to the damages which have 

actually been caused by the breach.
406

 

VI. CONCLUSION 

 

Drafting, litigating, enforcing, and defending contract covenants 

not to compete have become increasingly complex in North Carolina’s 

rapidly expanding and more diverse business environment.  The shift 

from a predominately localized and intrastate business environment to 

an interstate, multistate, and international business environment has 

created significant challenges for legal practitioners, their clients, and 

the courts in applying the legal principles and rules regarding 

employment contract covenants not to compete formulated in a 

drastically different period of time and business environment.  

Navigating through the quagmire of employment contract covenants 

not to compete law and disparate court rulings makes it difficult for 

corporate counsel and private practitioners to both draft appropriate, 

enforceable employment contract covenants  and to advise their clients 

how to successfully protect their business interests with consistency.  

The mystification of employment contract covenants not to compete 

law often leaves employees and their counsel with false expectations 

arising out of the mythology of the unenforceability of such covenants 

and the ability to enter into and then violate such agreements with 

impunity. 

                                                                                                                                         
405

 City of Kinston v. Suddreth, 146 S.E.2d 660, 662 (N.C. 1966). 
406

 E. Carolina Internal Med., 564 S.E.2d at 56 (quoting Knutton v. Cofield, 160 

S.E.2d 29, 34 (N.C. 1968)). 
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The purpose of this article is to provide the courts, legal 

practitioners and their clients a coherent and detailed road map 

through the steadily thickening morass of conflicting rules and results 

in regard to the enforceability of such covenants in a global business 

environment. 


