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I. INTRODUCTION 
 

The publication of this Article marks the one hundredth anniversary 
of the unanimous decision handed down by the United States Supreme 
Court in the matter of Federal Baseball Club of Baltimore, Inc. v. 
National League of Professional Baseball Clubs1 by discussing the 
disputes and decisions of the Court’s case trilogy on the business of 
baseball: Federal Baseball, Toolson v. New York Yankees,2 and Flood 
v. Kuhn.3  The main purposes of this Article are to defend the Court’s 
decision in Federal Baseball and to repurpose the ire against Justice 
Oliver Wendell Holmes, Jr. regarding his opinion in 1922 on the matter 
to the 1953 Court, the Justices of which issued the 7-2 decision that 
sided with the defendants in Toolson.  That opinion, built on legal 
fictions about the meaning of the Federal Baseball decision, tragically 
cemented the reserve system,4 the intra-baseball labor system that fully 
banned teams from explicitly bidding for players, into United States 
sports leagues to this day.  The Toolson decision created the uphill slog 
that athletes endure to this day in trying to obtain basic workers’ rights 
that many take for granted.   

While this Article is not the first to defend Justice Holmes and the 
Justices who heard the arguments in Federal Baseball5 or to point to the 
shoddy legal logic used to side with the Yankees in the destructive 
Toolson decision,6 this Article does break ground by closely analyzing 
the nature of arguments put before the Court in the 1922 dispute.  
Understanding why the plaintiff’s arguments—which focused primarily 
on the definition of interstate commerce as opposed to emphasizing the 
substantive antitrust considerations—were akin to expecting a weak 
grounder to second base to carry the day allows one to better understand 
why the Federal Baseball Court had little room to maneuver when 
rendering its decision. Since the exhibition of baseball games was held 
to not be interstate commerce, Major League Baseball and its affiliate 

 
1 See Fed. Baseball Club of Balt., Inc., v. Nat’l League of Pro. Baseball Clubs, 

259 U.S. 200 (1922). 
2 See Toolson v. N.Y. Yankees, 346 U.S. 356 (1953). 
3 See Flood v. Kuhn, 407 U.S. 258 (1972). 
4 See Edmund P. Edmonds, Arthur Soden’s Legacy: The Origins and Early 

History of Baseball’s Reserve System, 5 ALB. GOV’T L. REV. 38 (2012). 
5 See Samuel A. Alito, Jr., The Origin of the Baseball Antitrust Exemption: 

Federal Baseball Club of Baltimore, Inc. v. National League of Professional Baseball 
Clubs, 34 J. SUP. CT. HIST. 183 (2009); see also Mitchell Nathanson, Who Exempted 
Baseball, Anyway? The Curious Development of the Antitrust Exemption That Never 
Was, 4 HARV. J. SPORTS & ENT. L. 1 (2013).  

6 Kevin McDonald, There’s No Tying in Baseball: On Illinois Tool and the 
Presumption of Market Power in Patent Trying Cases, ANTITRUST SOURCE 6 (2005) 
(citing Gardella v. Chandler, 172 F.2d 403, 407 (2nd Cir. 1949)). 
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minor league teams (“Organized Baseball”) could not be subject to 
antitrust scrutiny.  More importantly, granting a reprieve to Justice 
Holmes places the blame for economic misconduct by owners and 
administrators of sports leagues where it belongs: with the Court who 
authored the Toolson decision.  

Additionally, key findings from important studies of sports 
economics provide deeper context to the Federal Baseball and Toolson 
decisions.  Scholarship by Walter Neale,7 Simon Rottenberg,8 David 
Berri, and Anthony Krautman9 is used to illustrate how Justice 
Holmes’s view of professional baseball players, who he termed 
“incidental” to the production of games,10 would not have been possible 
to defend a few decades after he penned his opinion for the Court, and 
to quantify the damage to the earnings potential of generations of 
professional baseball players.   Finally, precedent laid down by these 
three decisions, especially Toolson, have enabled team owners in other 
professional leagues and the administrators within the collegiate athletic 
system to avoid paying athletes, their most valuable employees, the 
athletes who compete in the arenas, their full market value.  Particular 
attention is placed on the collegiate system, where dramatic changes to 
the seventy-year-old “amateur” model of compensation have unfolded 
recently, including a June 2021 unanimous decision for the plaintiffs 
from the Supreme Court in the matter of Alston v. NCAA.11  

II. ANTITRUST LAW AND BASEBALL 
 

In a 2008 speech to the Supreme Court Historical Society, Justice 
Samuel Alito said that out of all the Court’s antitrust cases, the 1922 
Federal Baseball decision might be the most well-known, despite 
widespread public misunderstanding of the case.12  Decided 100 years 

 
7 Walter Neale, The Peculiar Economics of Professional Sports: A Contribution 

to the Theory of the Firm in Sporting Competition and Market Competition, 78 Q.J. 
Econ. 1 (1964). 

8 Simon Rottenberg, The Baseball Players’ Labor Market, J. POL. ECON. 242, 244 
(1956). 

9 David Berri and Anthony Krautmann, How Much Did Baseball’s Antitrust 
Exemption Cost Bob Gibson?, 64 Antitrust Bull. 566 (2019). 

10 Fed. Baseball Club of Balt., Inc., 259 U.S. at 209. 
11 See Nat’l Collegiate Athletic Assoc. v. Alston, 141 S. Ct. 2141 (2021). 
12 Alito, supra note 5, at 184 (2009). Justice Alito notes on page 193 that many 

scholars and jurists have been quick to dismiss Holmes’s decision as “unrealistic, 
inconsistent . . . illogical,” and “of dubious validity.” He cited one historian who wrote, 
“[t]he critiques of [the] decision are legion and its fans few.” The argument presented 
by Alito is that Holmes’s opinion was actually consistent with Progressive Era 
jurisprudence regarding the treatment of “incidental” interstate transportation. Thus, 
Holmes and the Court did not have an unreasonable affection with baseball that caused 
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ago, a significant amount of scholarship has been written about 
Holmes’s unanimous opinion for the Court in Federal Baseball and the 
two subsequent baseball antitrust cases decided by the Court in 1953 
and 1972.13  

This Article supplements this scholarship with a particular focus on 
the evolution of sport antitrust law.  Part II begins by establishing a 
foundation in antitrust law and continues with a brief history of baseball 
and the sport’s early disputes involving athlete compensation, the 
reserve system, and upstart professional baseball leagues.  Part II then 
concludes with a brief overview of the Court’s “baseball trilogy” cases, 
which frames the discussion and analysis in Parts III and IV. 

A. Foundations of Antitrust Law  

Reacting to substantial economic changes in the late nineteenth 
century that threatened competition in economic markets, President 
Benjamin Harrison signed the Sherman Antitrust Act (“Sherman Act”) 
into law in 1890.14  The Sherman Act authorized the Department of 
Justice and victims of unlawful competitive arrangements to bring suits 

 
the Court to bend the rules to promote the sport’s wellbeing. Nor did the Court have 
woeful ignorance about what Organized Baseball had become by 1922.  

13 See Comment, Monopsony in Manpower: Organized Baseball Meets the 
Antitrust Laws, 62 YALE L.J. 576 (1953) (commenting on the restraints on competition 
in the purchase of baseball players’ services and the selling of professional baseball 
exhibitions); see also Jay H. Topkis, Monopoly in Professional Sports, 58 YALE L.J. 
691 (1949) (discussing the concept of monopoly in the context of sport with a 
particular focus on baseball); see also Morgen A. Sullivan, “A Derelict in the Stream 
of the Law”: Overruling Baseball’s Antitrust Exemption, 48 DUKE L.J. 1265 (1999) 
(reviewing the “rise and decline” of baseball’s antitrust exemption and proposing an 
analytical framework for its ultimate elimination); see also Roger I. Abrams, Before 
the Flood: The History of Baseball’s Antitrust Exemption, 9 MARQ. SPORTS L.J. 307 
(1999) (discussing the Curt Flood Act of 1998 and its relationship with the Supreme 
Court’s decisions exempting the baseball business from the nation’s antitrust laws); 
see also Mitchell Nathanson, The Irrelevance of Baseball’s Antitrust Exemption: A 
Historical Review, 58 RUTGERS L. REV. 1 (2005) (examining Major League Baseball’s 
antitrust exemption from a practical, historical perspective and concluding that it is 
largely irrelevant to the actual workings of the business of baseball). See generally 
Nathaniel Grow, Defining the “Business of Baseball”: A Proposed Framework for 
Determining the Scope of Professional Baseball’s Antitrust Exemption, 44 U.C. DAVIS 
L. REV. 557 (2010) (proposing a new analytical framework for determining the proper 
scope of the judicially created exception shielding the activities of professional 
baseball from antitrust laws). 

14 See Keith E. Whittington, Congress Before the Lochner Court, 85 B.U. L. REV. 
821, 841 (2005); see also E. THOMAS SULLIVAN AND JEFFREY L. HARRISON, 
UNDERSTANDING ANTITRUST AND ITS ECONOMIC IMPLICATIONS 2–3 (1988) 
(commenting that dramatic late nineteenth century increases in cartelization, 
consolidation, and apparent predatory business behavior played a significant role in 
the adoption of the Sherman Act).  
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against violators—i.e., individuals or entities engaging in activities that 
restrict marketplace competition.15  Due to rising public discontent over 
increased cartelization, consolidation, and predatory behavior by 
market players, the Sherman Act received nearly unanimous support in 
Congress.16  Despite this unanimity, members of Congress disagreed 
over the initial scope of the Sherman Act.17  To overcome this 
disagreement and pass the Sherman Act, members deliberately chose 
vague language in its drafting, thereby effectively shifting the burden to 
a future congressional body or the judicial branch to determine the 
Sherman Act’s application and breadth.18   

Among the Act’s language left open to interpretation was Section 1, 
which addresses collusive or exclusionary group behavior and outlaws 
“[e]very contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several 
States[.]”19  Section 2 makes it unlawful to “monopolize, or attempt to 
monopolize, or combine or conspire with any other person or persons, 
to monopolize any part of the trade or commerce among the several 
States, or with foreign nations[.]”20   

Subject to the consideration rendered in any agreement, all contracts 
create a “restraint of trade” to some degree by requiring parties to deal 
with each other on certain terms.21  Despite this limiting provision, it is 
reasonable to assume that Congress did not intend to outlaw every 
contract and trust.  Still, the uncertainty of which contracts and trusts 
were outlawed left businesses wondering about the Sherman Act’s 
applicability to their particular competitive arrangements and about 
whether or not they would be subject to antitrust scrutiny.22   

Seeking to better articulate what conduct fit within the scope of the 
Sherman Act, Congress enacted the Clayton Act of 1914 which declared 
certain contractual and trust arrangements per se unlawful.23  By this 

 
15 STUART BANNER, THE BASEBALL TRUST: A HISTORY OF BASEBALL’S 

ANTITRUST EXEMPTION 36 (2013). 
16 Alito, supra note 5, at 184. 
17 Id. (stating that some thought the Sherman Act should hinder the cartelization 

of essential industries, while others thought it should ensure a place in the national 
economy for smaller higher-cost producers struggling to compete with more efficient, 
national firms).   

18 Robert H. Bork, The Rule of Reason and the Per Se Concept: Price Fixing and 
Market Division, 74 YALE L.J. 775, 792 (1965); see also Whittington, supra note 11, 
at 841 (commenting that the Court did not choose to limit the Sherman Act’s 
applicability until nearly five years after its passage).   

19 15 U.S.C. § 1. 
20 Id. § 2.  
21 See Standard Oil Co. v. United States, 221 U.S. 1, 86 (1911).  
22 BANNER, supra note 15, at 36.  
23 15 U.S.C. § 15; see Bork, supra note 18, at 779–80. For example, Section 6 of 
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time, the Supreme Court had also moderately refined the application of 
antitrust law, clarifying the depth of Section 1 of the Sherman Act 
through the 1911 cases Standard Oil Co. v. United States24 and United 
States v. American Tobacco Co.25  Together, these decisions formed the 
basis of the Court’s Rule of Reason approach.26  Put simply, Rule of 
Reason analysis endorsed the principle that unreasonable restraints—
when anti-competitive effects outweigh pro-competitive effects—
would be subject to antitrust scrutiny.27  

Much like members of Congress who drafted the Sherman Act, the 
Justices also possessed key ideological differences.28  Justice John 
Marshall Harlan, known as the Court’s leading “antitrust hawk,” 
believed enforcement of antitrust laws had a moral dimension.29  In 
Standard Oil, Justice Harlan compared the Gilded Age trusts to 
antebellum slave masters, claiming that America risked being subjected 
to “another kind of slavery.”30  On the other side of the ideological 
spectrum was Justice Holmes, who developed a reputation for being a 
moral skeptic with an overt contempt for federal antitrust laws.31  Justice 
Holmes had been appointed to the Court in 1902 by President Theodore 

 
the Clayton Act articulated that the “labor of a human being is not a commodity or 
article of commerce.” 

24 Standard Oil Co., 221 U.S. at 1, 2. 
25 United States v. Am. Tobacco Co., 221 U.S. 106 (1911). See generally Gregory 

J. Werden, Antitrust’s Rule of Reason: Only Competition Matters, 79 ANTITRUST L.J. 
713, 726 (2014). Werden asserts that Chief Justice White’s opinion for the Court 
worked from the unarguable premise that “some standard should be resorted to for the 
purpose of determining whether the prohibitions contained in the statute had or had 
not in any given case been violated.” 

26 Id. at 727 (quoting Chief Justice White’s opinion for the Court in American 
Tobacco, which, as the first full statement of the Rule of Reason, held that Section 1 
prohibits only restraints “operated to the prejudice of the public interests by unduly 
obstructing the due course of trade, or which, either because of their inherent nature 
or effect, or because of the evident purpose of the acts, etc., injuriously restrained trade 
. . . .”).   

27 Id. at 713.  
28 Alito, supra note 5, at 184. 
29 Id. 
30 Standard Oil Co. v. United States, 221 U.S. 1, 83 (Harlan, J., concurring in part 

and dissenting in part) (“The nation had been rid of human slavery—fortunately, as 
all now feel—but the conviction was universal that the country was in real danger 
from another kind of slavery sought to be fastened on the American people, namely, 
the slavery that would result from aggregations of capital in the hands of a few 
individuals and corporations controlling, for their own profit and advantage 
exclusively, the entire business of the country, including the production and sale of 
the necessaries of life.”).  

31 Alito, supra note 5, at 185. Alito cited commentary that regarded Holmes as 
“savage, harsh, and cruel, a bitter and lifelong pessimist who saw in the course of 
human life nothing but a continuing struggle in which the rich and powerful impose 
their will on the poor and weak.” 
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Roosevelt32 with the expectation that he would vote in a way that 
aligned with the administration’s position on trust-busting.33  However, 
after Justice Holmes failed to meet those expectations in Northern 
Securities Co. v. United States34 in 1904—Holmes’s first antitrust case 
on the Court—Roosevelt announced that the Justice displayed “all the 
backbone of a banana.”35   

Moreover, as American antitrust law was evolving, a newfound 
pastime was rising in popularity: baseball.36  But, was the business of 
baseball similar enough to other industries within the purview of 
antitrust laws to be subjected to antitrust scrutiny as well?  As the 
remainder of this Article illustrates, what was generally known about 
Organized Baseball and the value of players’ labor changed 
tremendously throughout the nineteenth and twentieth centuries.  This 
transformation in understanding calls into question the continued 
longevity of Organized Baseball’s antitrust exemption and the progress 
still required to provide all athletes with full economic citizenship.   

 

 
32 David M. Levitan, The Effect of the Appointment of a Supreme Court Justice, 

28 U. TOL. L. REV. 37, 72 (1996).  
33 Id.; but see Nathanson, supra note 5, at 5 (pushing back on the popularized 

notion that President Roosevelt was truly the “trust-buster” everyone made him out to 
be).  

34 N. Sec. Co. v. United States, 193 U.S. 197 (1904). In this case, two railroad 
barons had created a new enterprise—the Northern Securities Company—to hold the 
stock of railroads that owned the track needed to provide service through Chicago to 
the West Coast. President Roosevelt, believing this to be an obvious attempt at 
monopolizing the American transcontinental railroad system, arranged for his 
Attorney General to bring a suit to break up the company. After success at the lower 
court level, the case reached the Supreme Court where Justice Harlan, writing for a 5-
4 majority, held that the Sherman Act applied to the merger arranged between the two 
railroad barons because it had a direct effect on interstate commerce. Justice Holmes, 
dissenting, found the case to be indistinguishable from one of the Court’s earlier 
antitrust cases, United States v. E.C. Knight Co., subscribing to the principle that trade 
or commerce that might indirectly affect interstate commerce would not violate 
antitrust law. 

35 Alito, supra note 5 at 185.  
36 Edmund P. Edmonds, Over Forty Years in the On-Deck Circle: Congress and 

the Baseball Antitrust Exemption, 19 T. MARSHALL L. REV. 627, 630 (1994); see also 
JOHN MONTGOMERY WARD, WARD’S BASEBALL BOOK: HOW TO BECOME A PLAYER 
26 (The Society for American Baseball Research ed., EBSCO Media 1993) (1888) 
(commenting that by 1860, the game was coming to be recognized as the national 
pastime with clubs in all the principal cities). For a discussion of the origins of the 
phrase “The National Pastime,” see PAUL DICKSON, THE DICKSON BASEBALL 
DICTIONARY 573–74 (Skip McAfee ed., 2009).  
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B. Organized Baseball: Conflicts with Athlete Compensation and 
Upstart Leagues 

 
This subsection will provide a brief background on baseball’s 

popularity and identify the origin of some of the earliest player-labor 
disputes among baseball players and professional baseball teams.  It will 
also discuss how the National League fought off competition from other 
upstart leagues, which eventually led to the National Agreement of 
1903—an agreement that economically structured baseball to depend 
on the reserve clause.  Article 8, Section 1 of the National Agreement 
codified the reserve system and Articles 22 and 23 articulated the 
consequences a player would face if he defected from his contract to 
join an upstart league.37  This subsection will conclude with the story of 
the Federal League, which sought to compete with the National and 
American Leagues in 1913.  This background will also explain how 
Organized Baseball found itself at the Supreme Court in 1922.    

1. Baseball’s Growing Popularity  

There is little truth to the popular belief that baseball was invented 
in 1839 in Cooperstown, New York.38  Scholars, including John 
Montgomery Ward,39 have collectively written volumes about the 
game’s origin.40  Recorded versions of the game date back beyond 
1839,41 but its origins as a business are clearly traceable to the 1860s.42  
Whatever the truth behind baseball’s origin, there is no doubt that the 
game benefited tremendously from the Civil War, as soldiers were  
introduced to the game and then brought it back to their hometowns.43   

 
37 Gary Hailey, Anatomy of a Murder: The Federal League and the Courts, 4 

NAT’L PASTIME 62-64 (1985).  
38 Fresh Air, The “Secret History” of Baseball’s Earliest Days, NPR, at 11:07 

(Mar. 16, 2011), https://www.npr.org/2011/03/16/134570236/the-secret-history-of-
baseballs-earliest-days.  

39 See generally Hall of Fame Profile for John Ward, NATIONAL BASEBALL HALL 
OF FAME, https://baseballhall.org/hall-of-famers/ward-john (last visited Feb. 5, 2022). 
John Montgomery Ward was a Hall of Fame pitcher from the nineteenth century, the 
organizer of the first players union, and a graduate of Columbia Law School. 

40 See WARD, supra note 36, at 9–33; see also DAVID BLOCK, BASEBALL BEFORE 
WE KNEW IT: A SEARCH FOR THE ROOTS OF THE GAME 94–104 (2005).  

41 See WARD, supra note 36, at 9–13 (noting on page 13 one pre-1839 example of 
baseball was the participation of Dr. Oliver Wendell Homes, the father of Justice 
Holmes, in the game, while he was enrolled as a college student at Harvard in the 
1820s).  

42 ANDREW ZIMBALIST, BASEBALL AND BILLIONS: A PROBING LOOK INSIDE THE 
BIG BUSINESS OF OUR NATIONAL PASTIME 1 (1992). 

43 E.g., Alexander M. Sanders, Jr. & Katie Monoc, How Baseball United America 
After the Civil War, 7 CHARLESTON L. REV. 305 (2012).  
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As an amateur sport, baseball skyrocketed in popularity in post-
Civil War America, with approximately 200 clubs participating in the 
National Association of Base Ball Players (“National Association”) that 
included representation from seventeen states and the District of 
Columbia.44  But as the game grew, so did two fateful “evils” that would 
quickly change the sport’s trajectory: gambling and the charging of 
admission to enter the games.45  As a means for receiving some 
compensation for their efforts, amateur players belonging to the 
National Association were known to fix games in accordance with the 
wishes of those at the gate charging for admission, which eventually led 
to public distrust with respect to the integrity of the games.46  In 1868, 
responding to this public frustration, the National Association decided 
to recognize a professional class of players.47  As a result, the Cincinnati 
Red Stockings debuted as the first professional team in 1869 and proved 
that professional baseball could be “honestly and profitably 
conducted.”48  By 1871, several other clubs had separated from the 
amateur National Association and, together, founded the National 
Association of Professional Base Ball Players (“NAPBBP”).49   

2. The National League of Professional Baseball Clubs and 
the Reserve Clause  

 
As the existence of a professional class of baseball players became 

increasingly prevalent, so did their respective clubs’ growing need to 
compete for top talent.  This created challenges for clubs seeking to 
manage the player market through competitive and exclusive contracts 
that would bar players from signing with other teams.50  In 1876, a new 
league, the National League of Professional Baseball Clubs (“National 

 
44 WARD, supra note 36, at 27. 
45 Id. 
46 Id.; see also ZIMBALIST, supra note 42, at 1 (commenting that as gate revenue 

grew with a team’s success on the field, so did the incentive to attract the best 
players—some would break the National Association’s amateurism rules by dividing 
gate receipts with players, some would “pass the hat,” and others would procure 
“phantom” jobs for the best players so that they were paid for their alleged work rather 
than playing baseball).  

47 WARD, supra note 36, at 28. 
48 Id.; see also Edmonds, supra note 36, at 40 (reporting that the starting nine for 

the Red Stockings were paid between $800 and $1,400 each for eight months, and 
comparing that number to the $525 to $750 annual earnings for skilled workers at the 
time).  

49 ZIMBALIST, supra note 42, at 2. 
50 Id. (commenting that the need to compete for players brought in a new “evil” 

known as “revolvers,” or “shooting stars”—essentially, this meant that players under 
contract with one club would yield to the temptations of other larger offers and 
repudiate the initial agreement).  
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League”) was formed,51 reacting in part to the inability of the NAPBBP 
to restrict the ability of its amateur players to easily jump from one club 
to another after a given season.52  Three years later, the National League 
owners specifically addressed the issue of professional player defection 
by adopting what has infamously become known as the reserve clause.53  
The reserve clause was an arrangement that bound a player to a single 
team for a long period, even if the individual’s contract only nominally 
covered one season.54  Importantly, even though the players did not 
bargain for or against this reserve clause, they were bound to it due to 
owner collusion that would “blacklist” players from the National 
League if they might otherwise abandon their contracts to seek higher 
salaries from different teams.55   

The “reserve system” was the brainchild of Arthur Soden, the owner 
of the Boston club, who also successfully garnered the support of the 
eight other National League owners to secretly reserve five players per 
team.56  This system allowed owners to effectively own the rights to 

 
51 Alito, supra note 5, at 185. 
52 See Nathanson, supra note 13, at 8–9. Nathanson observes that the lack of parity 

in on-field success led to an exodus by four players of the Boston Red Stockings, 
today’s Atlanta Braves, to the Chicago ball club; he suggests that this move was the 
ultimate reason for the dissolution of the NAPBBP and creation of the National 
League. But see ZIMBALIST, supra note 42, at 3. Zimbalist proposes that organizational 
deficiencies of the NAPBBP also contributed to plans for a new league based on 
territorial monopolies and a restricted number of financially solid franchises. He 
explains that owners believed that a reduction in teams would limit the demand for 
players, reduce salaries, and enhance profits.        

53 Edmonds, supra note 4, at 39–40. Edmonds posits that the basic structure of 
baseball’s reserve system owes much to an 1879 dispute between the Boston Red Caps 
owner and future Hall of Fame players James “Orator” O’Rourke and George Wright. 
In the aftermath of both players’ defection from Boston to play for the Providence 
Grays, the Boston owner and his fellow National League owners agreed to a new 
system that allowed each owner to protect five players form the open market.  

54 JOHN HEYLAR, LORDS OF THE REALM: THE REAL HISTORY OF BASEBALL 35 
(1994). The reserve clause was initially never written in players’ contracts.  

55 See Edmonds, supra note 36 at 39, 41–45. Edmonds presents NAPBBP 
infielder Davy Force as an example of a player who served as a catalyst for the 
“blacklist” rule. Force was under contract for the 1875 season with the Chicago White 
Stockings and defected to sign a more competitive deal, prior to the beginning of the 
season, with the Philadelphia Athletics. Chicago White Stockings president William 
Hulbert had no way to punish Force for his defection. As a result, Hulbert drafted 
“blacklist” rules that the newly established National League would adopt. Hulbert’s 
Chicago club—and the seven other clubs in the National League—agreed to punish 
players who defected from their contracts by barring their participation in the League. 

56 Nathanson, supra note 13, at 9; ZIMBALIST, supra note 42, at 4. The authors of 
this Article opine that this arrangement was an “unreasonable restraint on trade,” but 
the year was 1876, which was fourteen years away from the passage of the Sherman 
Act. The Court would not reach that substantive antitrust question in 1922 because it 
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their players in perpetuity.57  Uniquely, the players were not informed 
of this arrangement.58  Instead, players would discover after the season’s 
end that there was no opportunity to negotiate for a new contract, no 
matter how well they played in the previous season.59  The number of 
reserved players grew from the initial five to eleven in 1883, twelve in 
1885, fourteen in 1887, and eventually covered the contracts of all 
players by the early 1890s.60   

In 1887, the owners decided to unveil which players were 
“reserved” for the season and began inserting a literal “reserve clause” 
in the player contracts, creating greater transparency for all parties 
involved.61  Although the National League’s reserve system 
successfully put more money in the owner’s pockets by restricting 
salary growth, it also invited the formation of competing leagues that 
offered players the chance to negotiate their contracts.62  This led to 
player-labor disputes via injunctions filed by National League clubs 
which sought to prevent players from moving to other leagues.63   

An early example of a player-labor dispute that stemmed from the 
founding of an upstart league involved the aforementioned John 
Montgomery Ward.64  On December 23, 1889, just one month following 
his role in co-founding the upstart Players’ League,65 the New York 
Giants (Metropolitan Exhibition Company) filed suit against Ward 

 
was first focused on whether Organized Baseball was interstate commerce. 
Concluding that it was not, there was no need to address the substantive antitrust 
question of whether the reserve system was an “unreasonable restraint on trade.” 

57 Nathanson, supra note 13, at 9; see also Simon Rottenberg, The Baseball 
Players’ Labor Market, J. POL. ECON. 242, 244 (1956). Rottenberg describes in detail 
the career arc of a player, who enters the league by signing with a club, which then 
owned the rights to the player’s labor in perpetuity. The relationship between players 
and teams was governed by the uniform contract, which was generally a one-year 
agreement that could be terminated by the team at any time. The club determined a 
player’s compensation and faced only the constraint of a salary having to be at least 
75% of the previous year’s salary. Additionally, rights to the player could be traded to 
another club by his employer. 

58 Nathanson, supra note 13, at 9 
59 Id. 
60 ZIMBALIST, supra note 42, at 4. 
61 Nathanson, supra note 13, at 10. See generally Edmonds, supra note 36, at 61 

(mentioning that in 1885, the New York Times published a list of eleven players 
reserved for the upcoming 1885 season). This commentary provided by Edmonds 
could suggest that the investigative piece by the New York Times was one of the factors 
that led to the owners’ decision in 1887 to remove the secrecy of the reserve lists.  

62 ZIMBALIST, supra note 42, at 4. 
63 See Edmonds, supra note 4 at 52. 
64 For a discussion of other player-labor disputes, see id. at 75–86. In addition to 

commentary on Ward’s case, Edmonds provides insight into the litigation that 
involved Buck Ewing, Bill Hallman, George Gore, Tim Keefe, and Hardy Richardson.  

65 See infra p. 13 and note 76; see also Edmonds, supra note 4 at 74–75.  
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seeking to bar Ward from playing for anyone but the Giants.66  During 
the litigation, both parties gave attention to the meaning of the word 
“reserve,” contained in what was described by the Court as the “clear 
and unambiguous” paragraph 18 of Ward’s player contract.67  At issue 
before the court was whether the Giants had the right to retain Ward for 
the subsequent 1890 season, following Ward’s contracted 1889 
season.68  Judge Morgan O’Brien ultimately ruled that a preliminary 
injunction should not be granted, instead determining that the rights of 
the parties should be determined by a trial before the 1890 season 
began.69  

While the suit was ongoing, Ward and his fellow players rebelled 
against the National League’s decision to institute a “classification 
system” that capped annual salaries at $2,500.70  Importantly, by 1890, 
Ward had also graduated from Columbia Law School and led efforts to 
establish the Brotherhood of Professional Base Ball Players—the 
country’s first sports labor union.71  Pointing out the injustice of the 
reserve system in a manifesto issued on behalf of the union, Ward 
stated, “[p]layers have been bought, sold and exchanged as though they 
were sheep instead of American citizens.”72   

Ward’s establishment of a player’s association and the Players’ 
League, combined with the Giants litigation, underscore that economic 
justice was front of mind for players in the nineteenth century.  
However, few players had Ward’s legal training to advocate for 
themselves against the wealthy elites who owned some of the first 
professional teams.73  Nonetheless, it was clear that the game would 
need advocates—and the rule of law—to properly facilitate its growth 
and popularity.   

3. Upstart Leagues and the National Agreement of 1903  

Competition with upstart leagues over players threatened the newly 
established National League in the final two decades of the nineteenth 
century.74  Examples of these disputes include what has become known 

 
66 See Metro. Exhibition Co. v. Ward, 24 Abb. N. Cas. 393, 407 (N.Y. 1890).  
67 Id.; see also Edmonds, supra note 4, at 76.  
68 See Metro Exhibition Co., 24 Abb. N. Cas. 393. 
69 Id. at 418–19. 
70 Edmonds, supra note 4, at 73. 
71 Id. at 64–67. 
72 NATIONAL BASEBALL HALL OF FAME, supra note 39. 
73 Alito, supra note 5, at 186 (commenting that many of Organized Baseball’s 

“backers” came to the sport from the business world, which included baked-goods 
barons, hotel magnates, and brewers).  

74 Hailey, supra note 37 at 62. 
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as the American Association war of 1882,75 the Union Association war 
of 1884,76 the Players’ League war of 1890,77 and the American League 
war of 1900.78  Independently, each resulted in substantial financial loss 
for all parties involved and threatened the growing momentum in 
popularity the sport had built in post-Civil War America.79  However, 
despite the fact that many of the previous upstart leagues failed, by the 
turn of the century, the newly established American League was 
positioned as a serious competitor to the established National League.80  
Before the 1900 season began, the American League had successfully 
poached more than 100 players from the National League.81  Moreover, 
in 1902 the American League drew 2.2 million fans to its games, 

 
75 Nathanson, supra note 13, at 9. The American Association (“AA”) was formed 

in 1882 and in an effort to protect against players jumping from one team to another, 
or from leaving the National League all together for the AA, the reserve list was 
expanded to 11 players. The AA would eventually sign on to this compact with the 
National League in what would become known as “the Baseball Trust.” See also 
ZIMBALIST, supra note 42, at 4 (commenting that beyond abolishing the reserve 
clause, the AA further distinguished itself by allowing the sale of beer and liquor in 
the stands).  

76 ZIMBALIST, supra note 42, at 4. The 1883 pact between the National League 
and the AA opened the door for a new competitor: the thirteen-team Union 
Association. The Union Association was founded by a railroad millionaire who, after 
its inaugural 1884 season, accepted an offer to enter his St. Louis-based team into the 
National League. This resulted in the dissolution of the Union Association. For a 
further discussion about the Union Association, see Edmonds, supra note 36, at 57–
66.  

77 Edmonds, supra note 4, at 74. John Montgomery Ward and his “Brotherhood 
of Professional Base Ball Players” met in 1889 to discuss the founding of the Players’ 
League, which would feature profit sharing among teams, no reserve rule, no player 
classification or blacklist, and no trades without player consent. Edmonds emphasizes 
the Players’ League posed a significant threat to the National League. See also 
BANNER, supra note 15, at 13. The first wave of reserve clause litigation took place in 
the winter of 1889-1890, when many of the leading players, led by John Montgomery 
Ward, announced plans to form the Players’ League for the 1890 season. The Players’ 
League would have eight teams, all composed mostly of players who had spent 1889 
under contract with a National League team and were thus subject to the reserve 
clause. 

78 ZIMBALIST, supra note 42, at 6–7. The Western League, founded in 1892, was 
renamed to the American League in 1899. Zimbalist discusses how the Players’ 
League led to the collapse of the AA in 1891 and that the Players’ League financial 
problems led to its early demise after only one year. The American League “war” was 
a product of the American League poaching more than 100 players from the National 
League prior to the 1901 season. American League founder, Ban Johnson, also 
proclaimed the American League to be a major league.   

79 Hailey, supra note 37, at 62.  
80 ZIMBALIST, supra note 42, at 7 (commenting that the American League had just 

recently been renamed in 1889 from the “Western League”).  
81 Id. 
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significantly outperforming the National League’s 1.7 million.82   
After a brief bidding war over players proved unsustainable during 

the 1901 and 1902 seasons, it became increasingly clear that it was in 
the best interest of the two leagues to seek a compromise.83  
Consequently, in 1903, the National League and the American League 
signed a truce known as the National Agreement;84 this allowed the two 
leagues to recognize each other as “equals” and provided for mutual 
respect of player contracts, reserve lists, and territorial rights.85  The 
observation of the National Agreement’s reserve clause—the 
unilaterally imposed term inserted in all player contracts which bound 
each player to his team indefinitely—led to peace between the two 
leagues despite its repercussions to the economic rights of players.86  
This peace also led to enormous league and club revenues as the 
monopoly over the supply of professional baseball players eliminated 
competition.87  Put simply, Organized Baseball had become big 
business.   

Attendance and profits reached record numbers and the 
establishment of the annual World Series in 1903 contributed to public 
interest in pennant races.88  Notably, the sport received the support of 
politicians and wealthy elites.  In 1910, President William Howard Taft 
threw out the first pitch at National Park,89 the home of the Washington 
Senators baseball team, and members of Congress and the President’s 
cabinet were consistently known to receive free tickets to games.90   

Unfortunately, at the root of this arrangement was the reality that 
while presidents, members of Congress, league owners, and society 
thrived from the enjoyment of what was becoming “America’s 
Pastime,” players had made no progress in gaining economic rights.  In 
fact, if a player failed to respect his contractual obligations, including 
the reserve clause, there would be no place for him in Organized 

 
82 Id. 
83 Nathanson, supra note 5, at 7. 
84 Id. 
85 Hailey, supra note 37, at 63. 
86 Nathanson, supra note 5, at 7; see also Edmonds, supra note 36, at 68 (quoting 

John Montgomery Ward who described the standard player contract as “the most 
unique unilateral document extant”).   

87 Hailey, supra note 37, at 62. Hailey cites testimony from American League 
President Ban Johnson from the Federal Baseball trial. When asked whether the 
purpose of the National Agreement was to eliminate competition between the two 
leagues for players, Johnson responded: “I don’t think we cared for competition at 
all.”  

88 Id. at 63. For a discussion about the origins of the term “pennant race” see John 
McCormack, Let’s Go Back to Eight-Team Leagues, 4 NAT’L PASTIME 2–3 (1985). 

89 Alito, supra note 5, at 186. 
90 BANNER, supra note 15, at 47.  
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Baseball.91  A certain “blacklist” emerged for those unwilling to accept 
the consequences of being subjected to the reserve clause.92  If a player 
sought to negotiate with an “outlaw” organization that did not operate 
under the National Agreement—i.e., any club that did not belong to 
Organized Baseball—then that player would be declared ineligible for 
at least three years.93   

4. The Federal League and Initial Baseball Antitrust Suits  
 

One such “outlaw” league was the Federal League, which was 
organized in 1913 by several wealthy businessmen.94  At first, the 
Federal League was intended to be an independent federation of teams 
with no pretense of competing with the National and American 
Leagues.95  In fact, the Federal League schedule was initially drafted to 
avoid competition with the other leagues and its initial six clubs,96 and 
made intentional efforts to not recruit players under contracts subjected 
to the National Agreement.97  The inaugural 1913 season of the Federal 
League was considered a financial and competitive success,98 but the 
initial business model of avoiding conflict was abandoned in 1914 when 
the Federal League decided to expand from six to eight clubs99 while 
concurrently seeking permission to operate under the National 

 
91 Hailey, supra note 37, at 64. 
92 Id. 
93 Id. (describing Articles 22 and 23 of the National Agreement).  
94 LOUIS H. SCHIFF & ROBERT M. JARVIS, BASEBALL AND THE LAW: CASES AND 

MATERIALS 51 (Carolina Academic Press 2016). Among the wealthy businessmen 
behind the Federal League included ice magnate Phil Ball, oil baron Harry Sinclair, 
and industrialist George Ward; see also Alito, supra note 5, at 186 (identifying hotel 
magnate Edward Krause, brewer Otto Stiffel, and coal and heating magnate James 
Gilmore as other backers of the Federal League).  

95 Alito, supra note 5, at 186. 
96 Id. (identifying Chicago, Cleveland, Indianapolis, Pittsburgh, St. Louis, and 

Covington, Kentucky (which served the Cincinnati market) as the Federal League’s 
initial six clubs).  

97 Id. 
98 SCHIFF & JARVIS, supra note 94, at 51. Contributing to the Federal League’s 

success was its ability to recruit players from the National and American Leagues by 
offering higher salaries and foregoing the reserve clause. Among the players who 
defected from their contracts to join the Federal League included six future Hall of 
Famers: Chief Bender, Mordecai Brown, Bill McKechnie, Eddie Plank, Edd Roush, 
and Joe Tinker.   

99 Alito, supra note 5, at 186. Alito suggests that the leadership of the Federal 
League sought to expand its geographical footprint by adding clubs in Baltimore and 
Buffalo while replacing the Cleveland club with a team in Brooklyn. The increased 
presence on the east coast could suggest it was seeking to position itself as an attractive 
candidate to be recognized by the National and American Leagues as a third major 
league.  
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Agreement and join Organized Baseball.100   
When told by the National and American Leagues that it could not 

join Organized Baseball because “there was not room for three major 
leagues,” the Federal League owners declared war.101  They quickly 
constructed brand-new stadiums in their league’s eight cities and 
declared the National Agreement’s reserve clause to be 
unenforceable.102 This effectively gave disgruntled players in 
Organized Baseball an alternative option to play professional baseball 
and bargain for a more competitive contract.   

Initially, the Federal League’s competitive efforts were largely 
successful.103  Attendance in the 1914 and 1915 seasons rivaled that of 
the National and American Leagues.104  However, the Federal League’s 
efforts to poach talent from Organized Baseball were quickly squashed; 
when the Federal League attempted to solicit talent, the National and 
American Leagues inflated player salaries, thus giving players little 
incentive to defect from their contracts.105   

Eventually, the Federal League reached a point where it could not 
afford to outbid the National and American Leagues, and its demise 
came quickly thereafter.106  By the end of the 1915 season, the Federal 
League was essentially defunct because many of the teams had suffered 
enormous financial losses and some were completely insolvent.107  
Subsequently, several of the Federal League’s owners sued Organized 
Baseball for conspiring to monopolize the business of baseball 
games.108  Some owners accepted buyouts from Organized Baseball 
while others were permitted to seek ownership opportunities for 
franchises in the National and American Leagues.109  However, the 
Federal Baseball Club of Baltimore (“Baltimore”) was not a party to 
any settlement since Organized Baseball did not need to eliminate every 
franchise to put the Federal League out of business.110   

Baltimore did not appreciate its exclusion from the settlement, and, 
in 1917, decided to file its own suit against Organized Baseball in 
federal court.111  The suit, which is discussed in greater detail in the next 
subsection, was filed under Section 4 of the Clayton Act and named as 

 
100 Id.; see also Hailey, supra note 37, at 63. 
101 Hailey, supra note 37, at 63. 
102 Id. 
103 Alito, supra note 5, at 186. 
104 Id. at 187. 
105 Id. 
106 Nathanson, supra note 5, at 8. 
107 Id. 
108 Id. 
109 Id. 
110 Alito, supra note 5, at 189. 
111 Id. 
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defendants the National and American Leagues, all sixteen major league 
teams, the three individuals in charge of Organized Baseball, and the 
three individuals that led the Federal League’s settlement negotiations 
in 1915.112  At the core of Baltimore’s pleadings were allegations that 
the defendants conspired to destroy its franchise in violation of the 
Clayton Act by monopolizing talent and restricting trade.113   

Baltimore’s suit was not the first fully litigated baseball antitrust 
case, however.  In June 1914, Hal Chase from the Chicago White Sox 
of the American League defected to the Buffalo Feds of the Federal 
League, spurring both clubs’ counsel to go to court with the White Sox 
and seek an injunction that would bar Chase from playing for Buffalo.114  
Judge Herbert P. Bissell found for Chase, while simultaneously 
acknowledging that it was “apparent that a monopoly of baseball [had] 
been ingeniously devised and created.”115  According to Judge Bissell, 
Organized Baseball could not be in violation of the Sherman Act 
because it was not interstate commerce, classifying it as “an amusement, 
a sport, a game that comes clearly within the civil and criminal law of 
the state.”116  Nonetheless, as the matter was purely a state law issue, 
Judge Bissell did hold that Organized Baseball’s monopoly was a 
violation of the common law of New York.117   

In early 1915, before it was disbanded, the Federal League filed its 
aforementioned antitrust suit.118  Suing Organized Baseball in the 
Northern District of Illinois, the Federal League claimed that Organized 
Baseball had conspired to monopolize the business of baseball games, 
in violation of Section 2 of the Sherman Act.119  It also claimed that the 
National Agreement was a contract in restraint of trade, thus violating 
Section 1 of the Sherman Act.120  The case was assigned to Judge 
Kenesaw M. Landis, a Roosevelt appointee and a known baseball fan.121  
Judge Landis’s reputation as a trust-buster122 made the decision to file 
in his jurisdiction a strategic choice, although he would ultimately sit on 
the case for more than a year—an allegedly deliberate decision so as not 

 
112 Nathanson, supra note 5, at 8; BANNER, supra note 15, at 64. 
113 Nathanson, supra note 5, at 8. 
114 BANNER, supra note 15, at 51.  
115 Id. at 52. 
116 Id. 
117 Id. 
118 Id. at 53. 
119 Alito, supra note 5, at 190. 
120 Id. 
121 Id. 
122 Id.; see Edmonds, supra note 36, at 631 (commenting that Judge Landis was 

known for his “trustbusting” decision against the Standard Oil Company).   



 

332 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

VOL. 22 

to damage Organized Baseball.123  The matter eventually became moot 
after a settlement was reached between Organized Baseball and the 
Federal League in 1915.124  Providentially, Judge Landis’s choice to 
avoid deciding the case likely contributed to his election as Organized 
Baseball’s first commissioner in 1920.125   

As this history illustrates, conspiracy was becoming increasingly 
necessary for Organized Baseball to limit competition and maintain its 
unique labor-fixing arrangement.  Organized Baseball’s day at the 
Supreme Court was coming. 

C. The Supreme Court’s “Baseball Trilogy”  
 
The 1922 Federal Baseball, 1953 Toolson, and 1972 Flood cases 

comprise the Supreme Court’s “baseball trilogy” that form the basis of 
Organized Baseball’s exemption from federal antitrust laws.126  Even 
outside of this trilogy, however, the Court has had a peculiar fascination 
with baseball—perhaps reflecting the general public’s sentiment 
regarding the special place the game holds in American culture and 
tradition.127  As Part III of this Article discusses the merits of the 
arguments presented in each respective case, the following section will 
provide background on the trilogy, establishing a basis for 
understanding how baseball gained—and retained—its antitrust 
exemption.   

 
123 Alito, supra note 5, at 190. From the bench during trial, Judge Landis stated 

that “any blows at . . . baseball would be regarded by this court as a blow to a national 
institution.” 

124 Edmonds, supra note 36, at 631. 
125 Id. at 632 (commenting that as a reward for his support of Organized Baseball, 

Judge Landis was named the first Commissioner of Baseball on November 12, 1920). 
126 Id. at 627. 
127 SCHIFF & JARVIS, supra note 94, at 14. Schiff and Jarvis identify examples of 

the Court’s engagement with baseball, including in 1956 when Chief Justice Earl 
Warren mistakenly introduced newly appointed Justice William Brennan to his new 
colleagues. This planned introduction took place in the middle of the World Series and 
resulted in a cold and quick welcome as the Justices quickly returned to the television 
set after formal introductions. Other examples include Justice Potter Stewart soliciting 
his law clerk to give him score updates to playoff games while on the bench hearing 
oral arguments in 1973, Justice Samuel Alito’s childhood ambition of becoming the 
commissioner of baseball, and Justice Sonia Sotomayor’s participation in throwing 
out the ceremonial first pitch at a Yankee Stadium in 2009. See also Chris Cillizza, 
John Roberts, umpire, WASH. POST (June 28, 2012), 
https://www.washingtonpost.com/blogs/the-fix/post/john-roberts-umpire/2012/06/ 
28/gJQAx5ZM9V_blog.html. Chief Justice John Roberts described his judicial 
philosophy during his 2005 confirmation hearing by saying, “I will remember that it’s 
my job to call balls and strikes and not to pitch or bat.”  
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1. Federal Baseball Club v. National League  
 
In the same 1917 Baltimore litigation introduced above, it is 

important to acknowledge Baltimore’s success at the lower court in its 
suit claiming that anticompetitive practices by Organized Baseball were 
in violation of federal antitrust laws.128  In 1917, Baltimore filed suit in 
federal district court in Washington, D.C., and emerged victorious in 
1919 when Judge Wendell Strafford instructed the jury to determine 
whether the club had suffered damages.129  Importantly, Judge Stafford 
did not question whether Organized Baseball was involved in interstate 
commerce—the threshold inquiry in any antitrust case—and instead 
instructed the jury that a monopoly was created through the reserve 
clause and the National Agreement.130  By Judge Stafford’s unequivocal 
conclusion that Organized Baseball was involved in interstate 
commerce and a violation of substantive antitrust laws, the only 
question for the jury was to determine the amount of damages, which, 
when trebled pursuant to Section 4 of the Clayton Act, came to a verdict 
of $240,000 in favor of Baltimore, plus attorney’s fees.131  

Organized Baseball appealed the lower court’s decision and found 
success in the D.C. Circuit by framing the issue differently.132  
Attorneys for Organized Baseball argued that baseball was neither 
“trade or commerce among the several States”133 and, therefore, the 
Sherman Act was inapplicable.134  The appellate court accepted that 
Sections 1 and 2 of the Sherman Act prohibited the monopoly or 
restraint of trade or commerce among the states.135  The court then had 
to determine whether organizing baseball games constituted trade or 
commerce within the meaning of the Sherman Act.136  If it did not, then 
the Clayton Act would not apply, and Baltimore would have no right to 
invoke its provisions.137  In its analysis, the court utilized Webster’s 

 
128 See Nat’l League of Pro. Baseball Clubs v. Fed. Baseball Club of Balt., Inc., 

269 F. 681 (D.C. Cir. 1920).  
129 Alito, supra note 5, at 190. 
130 Id. 
131 Nathanson, supra note 5, at 9. 
132 Nat’l League of Pro. Baseball Clubs, 269 F. at 682; see Nathanson, supra note 

5, at 8–9. 
133 Sherman Act, ch. 647, § 1, 26 Stat. 209 (1890) (current version at 15 U.S.C. § 

1). 
134 Edmonds, supra note 36, at 631. 
135 Alito, supra note 95 at 190. 
136 Nat’l League of Pro. Baseball Clubs, 269 F. at 684.  
137 Id.  
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Dictionary to determine the definitions of “trade” and “commerce.”138  
The court also looked to precedent, seeking guidance139 from Gibbons 
v. Ogden140 and E.C. Knight Co., which repelled a Sherman Act attack 
against the merger of companies that, together, refined approximately 
98% of the nation’s sugar.141 

Through the incorporation of a textualist approach and the weight 
given to the Gibbons v. Ogden and E.C. Knight decisions, the D.C. 
Circuit determined that “trade and commerce require something, 
whether it be persons, commodities, or intelligence, from one place or 
person to another.”142  Thus, applying this standard, the court concluded 
that (1) Baltimore was engaged in the purely intrastate business of 
baseball exhibitions, and (2) a game of baseball was not susceptible of 
being transferred via interstate commerce.143  Writing for the court, 
Chief Justice Constantine J. Smyth opined: 

 
The players, it is true, travel from place to place in 
interstate commerce, but they are not the game.  Not until 
they come into contact with their opponents on the 
baseball field and the contest opens does the game come 
into existence.  It is local in its beginning and in its end.  
Nothing is transferred in the process to those who 
patronize it.  The exertions of skill and agility which they 
witness may excite in them pleasurable emotions, just as 
might a view of a beautiful picture or a masterly 
performance of some drama; but the game effects no 
exchange of things.144 
 

At the end of the opinion, Judge Smyth ordered that the case be 
remanded to the district court for a new trial because, in its complaint, 
Baltimore had relied not only on the Sherman Act but also on common 
law.145  However, Baltimore opted to appeal to the Supreme Court by 

 
138 Id. (“Webster's Dictionary defines trade as ‘the act or business of exchanging 

commodities by barter; the business of buying and selling for money; commerce; 
traffic; barter’— and says that ‘Commerce, in its simplest signification, means 
exchange of goods . . . .’”). 

139 Id.  
140 Gibbons v. Ogden, 22 U.S. 1, 6 (1824).  
141 See United States v. E.C. Knight Co., 156 U.S. 1, 17–18, 44 (1895).  
142 Nat’l League of Pro. Baseball Clubs v. Fed. Baseball Club of Balt., Inc., 269 

F. 681, 684 (D.C. Cir. 1920).  
143 Id. 
144 Id. at 684–85. 
145 BANNER, supra note 15, at 74 (commenting that at the trial level, the jury 

initially had no need to consider Baltimore’s common law claim since it had already 
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requesting the D.C. Circuit, following its April 1921 decision, to reverse 
the decision of the trial court and enter judgement in favor of Organized 
Baseball.146  The D.C. Circuit granted the request, and the Supreme 
Court granted certiorari.147   

In May 1922, just one month after hearing oral arguments, Justice 
Holmes authored the unanimous opinion for the Court and found Judge 
Smyth’s analysis persuasive.148  Like Judge Smyth, Justice Holmes was 
interested in whether baseball was a kind of interstate commerce.149  
This conclusion depended on what interstate commerce was understood 
to mean in 1922.  In a tightly written two-paragraph opinion, Justice 
Holmes adopted the reasoning rendered by the D.C. Circuit: “[t]he 
decision of the Court of Appeals went to the root of the case and if 
correct makes it unnecessary to consider other serious difficulties in the 
way of the plaintiff’s recovery . . . the Court of Appeals was right.”150  
Justice Holmes further reasoned that: 

 
The business is giving exhibitions of base ball, which are 
purely state affairs . . . .  That to which it is incident, the 
exhibition, although made for money would not be 
called trade or commerce in the commonly accepted use 
of those words.  As it is put by the defendant, personal 
effort, not related to production, is not a subject of 
commerce.151 
 

In addition to accepting Judge Smyth’s framing of the issue, Justice 
Holmes, like the D.C. Circuit, heavily relied on the Court’s analysis in 
Hooper v. California from 1895.152   
 Thus, baseball games, according to the 1922 Court in Federal 
Baseball, were not interstate commerce, and therefore, Organized 

 
found for the club on other grounds—granting a new trial would have allowed the jury 
to consider the common law claim).   

146 Id. 
147 Id. (suggesting that Baltimore was in a hurry to get to the Supreme Court due 

to lack of funds given that it had not earned any revenue in more than five years).  
148 Alito, supra note 5, at 191. 
149 Id. 
150 Fed. Baseball Club of Balt., Inc. v. Nat’l League of Pro. Baseball Clubs, 259 

U.S. 200, 208 (1922). 
151 Id. at 208–209. 
152 See Hooper v. California, 155 U.S. 648, 655 (1895). In this case, the Court 

held that the sale of maritime insurance in California on behalf of an out-of-state 
carrier was not interstate commerce. Justice White, writing for the Court, opined that 
“[t]he business of insurance is not an instrumentality of commerce. The making of 
such a contract is a mere incident of commercial intercourse.” See Nat’l League of 
Pro. Baseball Clubs v. Fed. Baseball Club of Balt., Inc., 269 F. 681, 685 (D.C. Cir. 
1920). 
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Baseball’s anticompetitive practices could not be subject to antitrust 
scrutiny. Contrary to popular belief, Holmes and the Court did not say 
that Congress intended to exempt Organized Baseball from antitrust 
laws.   

2. Toolson v. New York Yankees, Inc.  
 
Toolson arose during a period of time—the late 1940s and early 

1950s—in which Organized Baseball’s immunity from antitrust laws 
was repeatedly challenged in the courts and Congress.153  Perhaps the 
most notable of these cases was Gardella v. Chandler in 1949.154  
Danny Gardella played for the New York Giants in the 1944 and 1945 
seasons, and did not expect to make the active roster in 1946 due to the 
return of many prior major league players returning to the field after 
serving in World War II.155  In hopes of continuing his professional 
career, Gardella was one of eighteen major league players to accept a 
spot with the rival Mexican League.156   

Happy Chandler, Organized Baseball’s second commissioner, acted 
swiftly and suspended all eighteen players that defected to the Mexican 
League for five years.157  Gardella filed suit in the Southern District of 
New York and requested treble damages under Sections 1, 2, and 3 of 
the Sherman Act.158  At the lower court, the judge concluded that 
Federal Baseball controlled and the suit was initially dismissed.159  A 
three-judge panel at the Second Circuit Court of Appeals reversed, 
holding that subsequent opinions at the Supreme Court “completely 
destroyed the vitality” of Federal Baseball.160  Moreover, the Second 
Circuit ruled that the birth of radio and television clearly involved 
Organized Baseball in interstate commerce, and, thus, the sport was 
subject to antitrust scrutiny.161  The Court’s decision further stated that 
the reserve clause is “shockingly repugnant to moral principles that . . . 
have been basic in America . . . [since] the Thirteenth Amendment.”162  
Damages of $300,000 were awarded to Gardella, and the Federal 
Baseball decision was, in effect, deemed irrelevant.163   

Although Organized Baseball appealed the Gardella case with a 
 

153 BANNER, supra note 15, at 91. 
154 172 F.2d 402 (2d Cir. 1949).  
155 Edmonds, supra note 36, at 632. 
156 Id. at 632–33.  
157 ZIMBALIST, supra note 42, at 12–13. 
158 Edmonds, supra note 36, at 633. 
159 Gardella v. Chandler, 79 F. Supp. 260 (S.D.N.Y. 1948).  
160 Gardella v. Chandler, 172 F.2d 402, 408 (2d Cir. 1949).  
161 Id. at 404. 
162 Id. at 409. 
163 ZIMBALIST, supra note 42, at 13. 



 

2022 FEDERAL BASEBALL TURNS 100 337 

new trial set for November 1949, the matter was eventually settled out 
of court.164  Gardella’s success at the Second Circuit, however, 
generated a wave of reactions both in Congress and the courts.  Three 
bills were introduced in 1951 in the House of Representatives,165 and 
one in the Senate,166 that would have granted all sports leagues an 
exemption from federal antitrust laws.  At this point, approximately 
three decades since the Federal Baseball decision, the legal issue was 
no longer whether Organized Baseball constituted interstate 
commerce—i.e., the threshold inquiry before a court considers 
substantive antitrust claims.  Instead, accepting that Organized Baseball 
was interstate commerce, the general legal question was whether the 
reserve clause was in violation of antitrust laws due to its restraint on 
trade.  Organized Baseball sent individuals like Hall of Famer Ty Cobb 
to testify in front of Congress in support of the proposition that the 
reserve clause was necessary to preserve competitive balance.167  
However, after a determination that Congressional action would be 
premature prior to judicial determination of whether the reserve clause 
was legal under a Rule of Reason analysis, the bills did not make it out 
of committee.168   

Judicial determination eventually came in 1953 when George 
Toolson’s lawsuit made its way to the Supreme Court.169  Toolson, who 
was under contract with the Newark International Baseball Club, the 
New York Yankees’ affiliate, was placed on the “ineligible list” when 
his contract was assigned to the Binghamton Club and he refused to 
report.170  This placement on the “ineligible list” barred Toolson from 
playing with any other baseball team and prompted his lawsuit with the 
U.S. District Court for the Southern District of California.171   

The Southern District held for Newark, citing Federal Baseball as 
binding precedent.172  The Ninth Circuit affirmed,173 and one year later 
the Supreme Court heard the case.174  In a one-paragraph, 7-2 opinion, 
the Court affirmed and reasoned that: 

 
Congress has had the ruling [Federal Baseball] under 

 
164 Id. 
165 H.R. 4229, 4230, 4231, 82d Cong., 1st Sess. (1951). 
166 S. 1526, 82d Cong., 1st Sess. (1951).  
167 ZIMBALIST, supra note 42, at 13–14. 
168 Edmonds, supra note 36, at 634. 
169 See Toolson v. N.Y. Yankees, Inc., 346 U.S. 356 (1953).  
170 Edmonds, supra note 36, at 635. 
171 Id. 
172 Toolson v. N.Y. Yankees, Inc., 101 F. Supp. 93, 95 (S.D. Cal. 1951).  
173 Toolson v. N.Y. Yankees, Inc., 200 F.2d 198 (9th Cir. 1952).  
174 Toolson v. N.Y. Yankees, Inc., 346 U.S. 356 (1953); Kowalski v. Chandler, 

202 F.2d 413 (6th Cir. 1953); Corbett v. Chandler, 202 F.2d 428 (6th Cir. 1953).  
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consideration but has not seen fit to bring such business 
under these laws by legislation having prospective 
effect.  The business has thus been left for thirty years to 
develop, on the understanding that it was not subject to 
existing antitrust legislation.  The present case asks us to 
overrule the prior decision and, with retrospective effect, 
hold the legislation applicable.  We think that if there are 
evils in this field which now warrant application to it of 
the antitrust laws it should be legislation.  Without re-
examination of the underlying issues, the judgments 
below are affirmed on the authority of [Federal 
Baseball] . . . so far as that decision determines that 
Congress had no intention of including the business of 
baseball within the scope of the federal antitrust laws.175 

 
Seemingly, both Congress and the Supreme Court wanted to defer to 
the other branch in taking a definitive stance on Organized Baseball’s 
immunity from antitrust laws—a game of cat and mouse.  Congress did 
not enact legislation because it thought the Second Circuit’s decision in 
Gardella was good law, a position it assumed the Supreme Court would 
adopt as its own.  On the other hand, the Court chose not to reverse the 
1922 holding because it interpreted the inaction of Congress in 1951 as 
implicit support of Organized Baseball’s exemption.   

Three decades later, there should have been no doubt that baseball 
games constituted interstate commerce.  The 1953 Court should have 
used a different baseline when deciding Toolson. With new Supreme 
Court precedents to rely upon, a refined understanding of what 
constituted “interstate commerce,” and a richer understanding of 
Organized Baseball’s place in the economy, the Toolson Court should 
have looked at the issue of baseball antitrust through a different lens. 
Part III will continue the discussion of Toolson by weighing the merits 
of the opinion. 

3. Flood v. Kuhn  
 
The Supreme Court once again had an opportunity to revisit 

Organized Baseball’s antitrust exemption in the 1972 case Flood v. 
Kuhn.176  Curt Flood was one of baseball’s best players in the 1960s, 
winning the Golden Glove Award seven times and reaching the World 
Series in three different years throughout the decade.177  In October 

 
175 Toolson, 346 U.S. at 356–57. 
176 Flood v. Kuhn, 407 U.S. 258 (1972).  
177 Edmonds, supra note 36, at 644. 
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1969, and to the disappointment of Flood, the St. Louis Cardinals traded 
him to the Philadelphia Phillies.178  Believing that he was not a “piece 
of property to be bought and sold irrespective of [his] wishes,”179 Flood 
filed suit in 1970 against Organized Baseball, claiming that baseball’s 
reserve system violated federal and state antitrust laws, state common 
law, federal anti-peonage statutes, the Thirteenth Amendment, and 
federal labor laws.180 

Flood lost in federal district court181 and subsequently lost his appeal 
at the Second Circuit.182  The appellate decision read: “If baseball is to 
be damaged by statutory regulation, let the congressman face his 
constituents the next November and also face the consequences of his 
baseball voting record.”183  Flood appealed again—this time to the 
Supreme Court—believing that the courts had overlooked the reality 
that it was the judicial branch, not the legislative branch, that was the 
source of Organized Baseball’s exemption.184  

In a 5-3 decision, the Supreme Court affirmed the opinion of the 
Second Circuit on June 19, 1972.185  Writing for the Court, Justice 
Blackmun opined that Federal Baseball was an “aberration,” albeit “an 
established one.”186  Importantly, it was the stare decisis arguments that 
carried the Court’s majority.187  Part III will continue the discussion 
regarding the “legal fiction” of both the Toolson and Flood decisions. 

III. THE EVOLVING ECONOMIC RIGHTS OF ATHLETES: A CENTURY 
AFTER FEDERAL BASEBALL  

 
A body of consequential scholarship has already defended the 

Court’s decision in Federal Baseball.  This Article began with a nod to 
Justice Alito’s speech in which he outlined why Justice Holmes’s 
decision was consistent with earlier decisions that involved antitrust 
matters.188  Nathaniel Grow of Indiana University’s Baseball on Trial, 
Mitchell Nathanson of Villanova School of Law’s Who Exempted 
Baseball, Anyway?, and a line of scholarship from Notre Dame Law 
School’s Ed Edmonds are among the academics who have argued that 
Justice Holmes, based on arguments presented and antitrust precedent 

 
178 Id. 
179 ZIMBALIST, supra note 42, at 18. 
180 Edmonds, supra note 36, at 644–45. 
181 Flood v. Kuhn, 316 F. Supp. 271 (S.D.N.Y. 1970).  
182 Flood v. Kuhn, 443 F.2d 264 (2d. Cir. 1971).  
183 Id. at 272.  
184 Flood v. Kuhn, 407 U.S. 258 (1972).  
185 Id. 
186 Id. at 282.  
187 Id. 
188 Alito, supra note 5, at 183. 
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established by 1922, correctly decided Federal Baseball when writing 
for the unanimous Court.189  

This Article offers additional support in defense of the Court’s 
Federal Baseball decision, including new explanations for Justice 
Holmes’s view on the dispute.  Critics of the decision have argued that 
the Court failed to recognize that transport of players from one club’s 
location to an opponent’s field is necessary to the business of baseball 
games, or, as the Court refers to them, exhibitions.190  Instead, Justice 
Holmes wrote the “transport is a mere incident, not the essential 
thing.”191  This was also the case in Hooper v. California,192 the 
precedent the Court leaned on the most when issuing its decision.193 

Many criticisms have been lobbed at the Court over this sentence,194 
and this Article is sympathetic to the critics’ view of the matter.  Missing 
from these criticisms is the fact that Justice Holmes was persuaded to 
view players’ labor as being merely “incidental.”195  Without 
considering how he arrived at this view, critics have failed to fully grasp 
the story of how Federal Baseball was decided and what that would 
mean for the economic rights of all athletes in North America to this 
day. 

A. The Truth Behind Baseball’s Antitrust Exemption  

In his book on baseball’s labor issues, baseball historian John 
Heylar concluded that Justice Holmes’s decision was a “piece of fiction, 
one that would grow sillier with each passing year.”196  Yet, Justice 

 
189 See id. at 193. Justice Alito suggests that Jerald Duquette’s 1999 work on 

baseball and antitrust is an example of scholarship that finds Justice Holmes’s 
reasoning to be “consistent with Progressive Era jurisprudence regarding the treatment 
of ‘incidental’ interstate transportation.” 

190 Fed. Baseball Club of Balt., Inc. v. Nat’l League of Pro. Baseball Clubs, 259 
U.S. 200, 208 (1922).  

191 Id. at 209. 
192 Hooper v. California, 155 U.S. 648, 655 (1895).   
193 Alito, supra note 5, at 192 (noting that the Hooper case was the only precedent 

that Justice Holmes cited). 
194 See Salerno v. Am. League of Pro. Baseball Clubs, 429 F.2d 1003, 1005 (2d 

Cir. 1970) (“We freely acknowledge our belief that Federal Baseball was not one of 
Mr. Justice Holmes’ happiest days.”); see also Flood v. Kuhn, 407 U.S. 258, 286 
(1972) (Douglas, J., dissenting) (“This Court’s decision in [Federal Baseball] . . . is a 
derelict in the stream of the law that we, its creator, should remove.”); see also 
Radovich v. Nat’l Football League, 352 U.S. 445, 450, 452 (1957) (Justice Tom Clark 
dismissed Justice Holmes’s decision as “unrealistic, inconsistent . . . illogical,” and 
“of dubious validity”); see also HEYLAR, supra note 54 at 8 (describing Holmes’s 
decision as “a piece of fiction, one that would grow sillier with each passing year” in 
a treatise on baseball’s labor issues).  

195 Fed. Baseball Club of Balt., Inc., 259 U.S. at 209. 
196 HEYLAR, supra note 54, at 8. 
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Holmes wrote for a unanimous Court.197  If truly a piece of fiction, what 
arguments persuaded its ultimate ruling?  Were there arguments that 
Baltimore failed to raise yet should have?  Why did the Court determine, 
in the term immediately following Federal Baseball, that the exhibition 
of theater productions could be subject to antitrust scrutiny?  Was there 
a rational distinction between the personal effort needed to play baseball 
exhibitions and that needed to perform on stage at the theater? Or was 
better lawyering at play?  

This subsection begins with a focus on two key pieces of data as it 
pertains to understanding Federal Baseball: (1) the poor lawyering by 
Baltimore’s counsel; and (2) an antitrust opinion authored by Holmes 
in 1923 that involved an alleged conspiracy of theater owners in 
obtaining contracts for vaudeville actors to perform throughout the 
United States. This subsection concludes with a suggestion for a 
litigation strategy of last resort that could have been used by 
Baltimore—one akin to hitting a home run and swinging for the fences.    

1. Poor Lawyering Led to Holmes’s Opinion for the Court  
 
Justice Holmes needed just two paragraphs to author his opinion in 

Federal Baseball, yet briefs submitted by litigants reached a combined 
length of approximately 400 pages.198  George Wharton Pepper, 
Organized Baseball’s attorney, made strategic choices in briefing that 
contributed to the Court’s willingness to find the D.C. Circuit’s analysis 
persuasive.199  First, similar to his strategy at the D.C. Circuit, Pepper 
repeatedly argued that personal effort not related to production is not a 
subject of commerce.200  Under this rationale, any human energy, skill, 
and labor considered ends in and of themselves could not be regulated 
by federal antitrust laws.201  Pepper underscored this point by reminding 
the Court that Section 6 of the Clayton Act provides that “the labor of a 
human being is not a commodity or article of commerce.”202  Pepper 
argued: 

 
Playing baseball, whether for money or not, is a striking 
instance of human skill exerted for its own sake and with 
no relation to production.  In the case of an exhibition of 

 
197 See Fed. Baseball Club of Balt., Inc., 259 U.S. at 200. 
198 Alito, supra note 5, at 191. 
199 See generally Brief on Behalf of Defendants In Error, Fed. Baseball Club of 

Baltimore, Inc. v. Nat’l League of Prof. Baseball Clubs, 259 U.S. 200 (1922) (No. 
204) [hereinafter Defendants’ Brief].   

200 Id. at 46.  
201 Id. at 71. 
202 Id. at 46–47. 
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athletic skill, as in the case of a dramatic performance, 
the on-lookers derive nothing but enjoyment.  When the 
surgeon operates the patient receives a tangible benefit 
from the operation.  When the teacher teaches, the 
educational result to the willing student is definite and 
valuable . . . [in each example] all make a living out of 
their skill.  But nothing is involved in the transaction 
which can properly be regarded as a subject of traffic.203  
 

The Court was persuaded by Pepper’s comparison of the skill used to 
play baseball with the skill required for teaching, acting, singing, or 
performing a surgical procedure because he supported it with precedent 
like Paul v. Virginia,204 Hooper v. California,205 International Textbook 
Co. v. Pigg,206 and Metropolitan Opera Co. V. Hammerstein.207  In each 
case, specific facts led to a logical conclusion that the production of “x” 
was, or was not, interstate commerce.  

Evidently, choosing these cases as illustrations was effective.  In the 
opinion, Holmes opined, “[a]s it is put by defendant, personal effort, not 
related to production, is not a subject of commerce.”208  In effect, Pepper 
conveyed the character of baseball game exhibitions in a way that 
allowed the Court to make a similar logical conclusion to precedent. 
Clearly, indicative from the phrase “as put by defendants,” Pepper’s 
arguments in briefing were given a lot of weight by the Court so it could 
arrive at the holding that the exhibition of baseball games was not 
interstate commerce. 

 
203 Id. at 47. 
204 See Paul v. Virginia, 75 U.S. 168 (1868) (holding that the habitual negotiating 

of contracts of fire insurance in another state was not interstate commerce because the 
making of the contract was a local act). 

205 See Hooper v. California, 155 U.S. 648 (1895) (determining that the business 
of insurance was not commerce because the making of an insurance contract was a 
mere incident of commercial intercourse). 

206 See Int’l Text-book Co. v. Pigg, 217 U.S. 91 (1910) (holding that educational 
intercourse through correspondence was interstate commerce). On pages 50-52 of his 
brief, Pepper distinguished the facts of Pigg from Federal Baseball. In Pigg, the 
subject matter of the transaction was “imparting of nation-wide instruction” and the 
essential fact was “the educational intercourse through correspondence.” By contrast, 
in Federal Baseball, the essential fact was that the central feature of the business was 
“the local exhibition of skill. Each movement made by each player in the game is 
spontaneous … [Th]e fact that the players came across the State line is a subordinate 
fact.”      

207 See Metro. Opera Co. v. Hammerstein, 147 N.Y.S. 532, (N.Y. App. Div. 1914) 
(concluding that the production of opera or other theatrical exhibition before an 
audience in exchange for the price of tickets involves none of the elements of trade or 
commerce as commonly understood).   

208 Fed. Baseball Club of Baltimore, Inc. v. Nat’l League of Prof. Baseball Clubs, 
259 U.S. 200, 209 (1922). 
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Pepper further argued that (1) “while transit and other forms of 
interstate intercourse are subject to the regulatory power of Congress . . 
. this fact does not give jurisdiction to Congress where the transit is 
incidental to the activity and not its main element;”209 and (2)  “sporting 
competitions are peculiarly the subjects of local and not of national 
regulation.”210  These arguments persuaded the Court that the 
production of baseball exhibitions was a purely state affair and that the 
transport between states was a mere incident and not the “essential 
thing.”211  Again, the way Pepper presented Hooper v. California played 
a significant role in Holmes’s conclusion.       

In its 202-page response, Baltimore chose unwisely the arguments 
it would use to try to persuade the Court.212  In an era when the Court 
did not impose page limits, Baltimore devoted 163 pages of its brief to 
the minimal differences between Organized Baseball and other 
businesses, joined by a focus on the scope of “trade or commerce” 
reached by the Sherman Act.213  Remarkably, as this briefing strategy 
illustrates, there was essentially no difference between Baltimore’s 
losing arguments at the D.C. Circuit and the arguments it presented to 
the Court. Baltimore effectively doubled-downed to the Court with a 
losing argument while framing identically the question at issue.  Instead, 
it should have adopted a bolder strategy, one that focused on the 
uniqueness of Organized Baseball and its substantive antitrust 
violations to invite the Court to move past the threshold inquiry and 
address the substantial antitrust considerations at play.  

Throughout the first portion of its brief, Baltimore argued that 
Organized Baseball did constitute interstate commerce and that there 
was a difference between the sport of baseball and the business of 
baseball.214  Seeking to articulate that difference, Baltimore stated, 
“Defendants in error who dominate Organized Baseball are not engaged 
in a sport.  They are engaged in a money-making business enterprise in 
which all of the features of any large commercial undertaking are to be 
found.”215  Yet in this majority of the brief, Baltimore minimized the 
uniqueness of Organized Baseball in the marketplace.  This was a 
significant and consequential mistake in legal strategy.  After all, 
Organized Baseball was a trust under the governance of the National 

 
209 Defendants’ Brief, supra note 199, at 71. 
210 Id. at 71–72. 
211 Fed. Baseball Club of Balt., Inc., 259 U.S. at 209. 
212 See generally Brief on Behalf of Plaintiff In Error, Fed. Baseball Club of Balt., 

Inc. v. Nat’l League of Pro. Baseball Clubs, 259 U.S. 200 (1922) (No. 204). 
[hereinafter Plaintiffs’ Brief]. 

213 See id.  
214 Id. 
215 Id. at 120. 
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Agreement.  It had a fixed number of clubs within the National and 
American Leagues to limit competition.  Moreover, Organized Baseball 
used its reserve system as a means for limiting the value of player 
contracts and restricting the temptation of player defection to upstart 
leagues.  Organized Baseball was a multi-million-dollar industry, and 
its anticompetitive practices were akin to the industries that catalyzed 
the passage of the Sherman Act.   

Simply stating that Organized Baseball had all of the features of a 
large commercial undertaking did not communicate to the Court that it 
was somehow different from enterprises that were not deemed interstate 
commerce during the Progressive Era.  Instead, Baltimore should have 
better emphasized Organized Baseball’s uniqueness as a business 
operation, which could have encouraged the Court to further evolve its 
understanding of what constituted interstate commerce.  

Following the passage of the Sherman Act in 1890, the Court was 
given a new context under which it could evolve its understanding of 
interstate commerce.  In the first case to reach the Court under the 
Sherman Act, United States v. E.C. Knight Co.,216 the government 
sought to dissolve a monopoly of sugar processing and charged that it 
illegally restrained trade across state lines.217  The Court concluded that 
the fact that an article was manufactured for export to another state did 
not make it part of interstate commerce.218  A few years later, 
demonstrating for the first time a willingness to evolve its understanding 
of interstate commerce in the context of antitrust, the Court retreated 
from E.C. Knight’s rigid transportation and manufacturing distinction 
through its decision in Swift & Co. v. United States (a case that involved 
price-fixing among meat packers).219  In Swift, the Court held that 
although done locally, the price-fixing arrangement was a restraint on 
commerce.220  Writing for a unanimous Court, Justice Holmes 
promulgated the “stream of commerce” theory, emphasizing that the 
movement of cattle from one state to another for meat processing and 
subsequent shipping of meat to other parts of the country constituted a 
“typical, constantly recurring course,” a current or stream of commerce, 
and the effect of local price-fixing upon interstate commerce was not 
“accidental, secondary, remote or probable.”221  

As the Court’s promulgation of the “stream of commerce” theory 
illustrates, by 1922, the Progressive Era Court had demonstrated a 
willingness to refine its understanding of what constituted interstate 

 
216 See United States v. E.C. Knight Co., 156 U.S. 1 (1895). 
217 Id. at 3. 
218 Id. at 13. 
219 See Swift & Co. v. United States, 196 U.S. 375 (1905).  
220 Id. at 397. 
221 Id. at 397, 399. 
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commerce in situations that would further important outcomes.   
Tangential examples of the Court’s willingness to evolve its 
understanding of commerce are represented by its decisions in 
Champion v. Ames222 and Hoke v. United States.223  Although neither of 
these cases arose under the Sherman or Clayton Acts, both represent the 
Court’s willingness to expand its understanding of commerce so as to 
advance outcomes that protected some combination of public health, 
morals, safety, or welfare. 

Of course, Baltimore made reference to these cases in its briefing.224 
Yet, based on Progressive Era jurisprudence, it was appropriate for the 
Court to consider the exhibition of baseball games to be outside the 
scope of interstate commerce.  Thus, as this subsection argues, 
Baltimore put forth an unwinnable legal strategy because it failed to 
emphasize (1) the reasons why baseball was different from other 
businesses and (2) why its substantive antitrust violations were so overt 
that the Court would have no choice but to invoke its judicial powers—
like it did when it created its “stream of commerce theory”—to further 
expand its understanding of interstate commerce and promulgate a new 
standard.  Seemingly, had Baltimore chosen to emphasize the peculiar 
character of Organized Baseball and its overt anticompetitive 
practices—in more than just twenty of 202 pages—it could have created 
an incentive for the Court to look beyond the interstate commerce 
question.   

2. Effective Lawyering Justified Holmes’s “Inconsistent” 
Opinion in the “Theater Case” of 1923  

 
One might contend that any criticism of Baltimore’s legal strategy 

at the Supreme Court is an abuse of the benefit of hindsight.  Those 
same individuals are likely the ones that subscribe to the idea that 
Justice Holmes’s opinion was “a source of embarrassment”225 to his 
legacy.226  Yet as this subsection uncovers, a decision from the Court’s 

 
222 See Champion v. Ames, 188 U.S. 321 (1903) (holding that the trafficking of 

lottery tickets across state lines constitutes interstate commerce). 
223 See Hoke v. United States, 227 U.S. 308 (1913) (holding that Congress could 

regulate interstate travel for purposes of prostitution or other “immoral purposes”).   
224 See Plaintiffs’ Brief, supra note 212. 
225 Alito, supra note 5, at 192. 
226 See G. Edward White, The Rise and Fall of Justice Holmes, 39 U. CHI. L. REV. 

51, 70 n.94 (1971) (claiming Justice Holmes was a man known to stand out for his 
arrogance and elitism); see also Spencer Weber Waller, The Modern Antitrust 
Relevance of Oliver Wendell Holmes, 59 BROOK. L. REV. 1443, 1445–46 (1993) 
(stating that Holmes’s intolerance of antitrust law was grounded in a “might makes 
right” worldview); see also Letter from Oliver Wendell Holmes to Sir Frederick 
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next term, in 1923, demonstrated that Holmes and the Court did not 
have a “curious and narrow misreading of the antitrust laws.”227  Nor 
did it have an “utter misunderstanding of the nature of the business of 
baseball.”228  Put simply, the case from the next term, Hart v. B.F. Keith 
Vaudeville Exchange,229 compounds further just how uncreative and 
poor Baltimore’s lawyering was in Federal Baseball. 

In Hart, the issue before the Court was whether damages were 
warranted for an alleged conspiracy of theater owners in obtaining 
contracts for vaudeville actors to perform throughout the United 
States.230  Appellant Max Hart alleged the business involved contracts 
not only for travel of performers from state to state and abroad, but also 
for transportation of the entirety of vaudeville act operations—including 
scenery, music, and costumes—which resulted in a constant stream of 
commerce from state to state.231  This operational stream of commerce 
was not a “mere incident,” but rather, sometimes became more 
important than the performers themselves.232   

Holmes, writing again for a unanimous Court, held that “what in 
general is incidental, in some instances [here, the local exhibitions of 
theater performances] may rise to a magnitude that requires it to be 
considered independently.”233  Even though the actors on stage in these 
exhibitions were engaged in “personal effort”—which was legally 
indistinguishable from that put forth by baseball players in the 
exhibition of baseball games—a plaintiff could possibly prevail under 
the Sherman Act.234 

Holmes’s seemingly inconsistent rulings in Federal Baseball and 
Hart could perhaps be explained by the fact that theater production 
companies are not like baseball leagues because theater production 
companies have no need to collude with each other.  In contrast, 
baseball clubs have a set of rules that govern the state of play, which 
extend to how players are acquired and employed by clubs within the 
league.  After all, the National Agreement had been used for nearly 
twenty years by the National and American Leagues when Holmes 
heard arguments in Federal Baseball. 

 
Pollock (Apr. 30, 1910), in 1 HOLMES-POLLOCK LETTERS: THE CORRESPONDENCE OF 
MR. JUSTICE HOLMES AND SIR FREDERICK POLLOCK 1874–1932, 163, 163 (Mark 
DeWolfe Howe ed., 1944) (quoting Holmes who called the Sherman Act “a humbug 
based on economic ignorance and incompetence”).   

227 Alito, supra note 5, at 183. 
228 Id. 
229 Hart v. B.F. Keith Vaudeville Exch., 262 U.S. 271 (1923). 
230 Id. at 272. 
231 Id. at 272–73. 
232 Id. 
233 Id. at 274. 
234 Id. 
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Yet, it is more plausible that the appellant’s briefing in Hart was 
what carried an outcome that, on its surface, could be perceived as 
inconsistent with Federal Baseball.235  Put simply, the appellant in Hart 
learned from the mistakes made by Baltimore’s attorneys and submitted 
a more concise and calculated argument to the Court in its briefing.  The 
first strategic decision made by the appellant was to limit the length of 
the brief to 33 pages.236  Contrasted with 202 pages submitted by 
Baltimore’s attorneys, the succinctness of the appellant’s brief in Hart  
offered a more focused argument.  

A second strategy utilized by the appellant in Hart was its 
acceptance that, based on precedent, the Federal Baseball Court was 
correct to deem transactions with reference to “personal effort” not 
related to production as outside of the definition of trade or 
commerce.237  As previously discussed, Baltimore did not focus its 
argument on the idea that the exhibition of baseball games—and the 
personal effort that went into them—yielded something akin to 
production or a product.  

This acceptance set the stage for a concession of the appellant’s 
own: “[W]e might even concede that the business of giving theatrical 
exhibitions in vaudeville theaters may not be [trade or] commerce.”238 
Coupled with this concession was an imperative distinguishing 
assertion: “[B]ut we most emphatically insist that the supplying or 
contracting for the transfer across State lines of phonographic records, 
piano player rolls or other devises … for vaudeville acts for use in 
vaudeville theaters, is interstate commerce.”239 

The appellant in Hart knew he needed a more creative argument and 
found one by defining a vaudeville act or production as a product of 
human labor and a commodity in which the property rights of the owners 
could be recognized and protected by law.240  The appellant furthered 
his strategy by articulating that a vaudeville act could not be “complete” 
if scenery, costumes, mechanical features, or electrical properties were 
missing.241  That is also to say the actors, electricians, and mechanics 
were equally as necessary for the act’s production.  Thus, when a theater 
contracts for and books an act, it involves all of those elements, which 
goes beyond just “personal effort” of the actors, electricians, and 

 
235 See generally Appellant’s Brief, Hart v. B.F. Keith Vaudeville Exch., 262 U.S. 

271 (1923) [hereinafter Appellant’s Brief]. 
236 Id. 
237 Id. at 12. 
238 Id. at 13. 
239 Id. (emphasis added). 
240 Id. 
241 Id. at 14. 
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mechanics in the exhibition of theater performances.242 
Baltimore could have similarly emphasized the argument that the 

exhibition of baseball games was incomplete without the use of bats and 
balls and other paraphernalia which was frequently transported from 
state to state.  It could have defined those items as commodities; 
essential to the product created by the exhibition of baseball games.  
Baltimore could have even further argued that Organized Baseball 
unduly controlled or restrained the traffic of uniforms or bats and balls, 
and any other product of human labor. 243  Instead, its focal contention 
was that Organized Baseball monopolized the exhibition of baseball 
games, which exclusively consisted of a series of contests.  

The appellant in Hart also contended that the exhibition of theater 
performances required contracting for commodities such as “harvesting 
machines, motion picture films, [and] photogenic cameras.”244  Without 
contracting for these essential property items—and those who operate 
them—theater owners could not host a performance.  By 1922, new 
essentials were emerging in Organized Baseball that would give greater 
weight to the non-personal effort portion of what defined the exhibition 
of baseball games.  

The broadcast of baseball games on the radio began in 1921 and 
involved radio equipment and reporters inside the stadium 
communicating with broadcasters and studio engineers located across 
state lines.245  The machines required for these broadcasts were 
becoming part of the collective product of a baseball exhibition just as 
much as the use of bats and balls and uniforms.  Although radio 
broadcasts were in its infancy, knowledge of its use and growing 
popularity was not unavailable to Baltimore at the time it submitted its 
briefs to the Court.  Electing not to use a creative collective product 
argument, like the appellant did in Hart, adds to the contention that it 
was poor lawyering that contributed to Baltimore’s defeat.    

 
242 Id. 
243 See SCHIFF & JARVIS, supra note 94 at 18. It is possible that Organized 

Baseball had anticompetitive influence over the production and interstate traffic of 
baseballs. In 1878 Albert Spalding won a contract to make baseballs for the National 
League. In 1883, Spalding acquired its competitor A.J. Reach & Co., which was 
making baseballs for the rival upstart league at the time, the American Association. 
Through this acquisition, Spalding became the nation’s dominant baseball 
manufacturer. Given this special relationship between Spalding and Organized 
Baseball, it is reasonable to suggest that clubs in the National and American 
conspired—or had the immediate ability to conspire—to limit the supply and traffic 
of baseballs to Baltimore club or any competing club or league.     

244 Appellant’s Brief, supra note 235, at 27. 
245 SCHIFF & JARVIS, supra note 94, at 417 (commenting that baseball was 

broadcast on the radio for the first time in 1921 when a Pittsburgh radio station covered 
a Philadelphia Phillies-Pittsburgh Pirates game). 
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3. Using English Soccer to Swing for the Fences 
 

A final argument that Baltimore could have used was to point out 
that the Football League—the British professional soccer league with 
roots in the amateur Football Association—had been organized as an 
open league since 1898.246  It was in that 1898 season that the league 
adopted relegation and promotion of teams to lower and higher quality 
divisions as a response to the growing interest in fielding teams.  There 
is no doubt this argument would have been a stretch, especially since it 
was bringing an international perspective on matters related to the 
United States Constitution,247 but good reasons exist as to why this 
argument might have helped to sway the Court toward Baltimore’s side.  

First, this argument would have offered the Court a different 
perspective on how a professional sports league could be organized.248 
It is very likely that in their minds, the only model the Justices knew of 
for how a professional sports league could operate was the closed-
league model put forth by Organized Baseball.249  Baltimore would 
have had to find a way to overcome the status quo bias that likely 
affected the Justices’ perspectives on the dispute.  Introducing the 
structure of the Football League, with multiple divisions that translated 
roughly to the size of investment in players a team wanted to make and 
the chance to rise and fall into different divisions based on team 
performance, could have possibly done the trick.  At minimum, 
Baltimore could have used the example of the open-league system to 
illustrate to the Justices that Organized Baseball’s closed-league 
system—that included the reserve system which minimized teams’ need 
to take risks to sign players—was antithetical to the open league of 
Great Britain soccer, which operated with more free-market principles.  

Another benefit of this line of argument is that it could have tapped 
into Justice Holmes’s Anglophile nature.  It was widely known that he 

 
246 Results for Football League seasons can be found here: 

https://www.fchd.info/lghist/fl1898.htm.  
247 Steven Calabresi and Stephanie Dotson Zimdahl write: “[t]his article fills the 

gap by describing what the Supreme Court’s practice has actually been from 1789 to 
2005 with respect to citing foreign law. We will show that the Court’s citation of 
foreign law in recent years is not ‘unprecedented.’” Steven Calabresi & Stephanie 
Dotson Zimdahl, The Supreme Court and Foreign Sources of Law: Two Hundred 
Years of Practice and the Juvenile Death Penalty Decision, 47 WM. & MARY L. REV. 
743, 753 (2005). The defense presenting an international perspective to the court on 
the matters at hand would not have been seen as wholly uncommon, even in 1922. 

248 See Roger Noll, The Economics of Promotion and Relegation in Sports 
Leagues: The Case of English Soccer, 3 J. OF SPORTS ECON. 169 (2002) for a 
wonderful re-imagining of North American professional leagues that are open and 
using relegation and promotion. 

249 The NFL’s maiden season was in 1920. The NBA was still some 25 years from 
its first season when the court heard arguments in Federal Baseball. 
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spent much time in Britain throughout his life, beginning with a visit in 
1866.250  He visited England on ten other occasions after his initial visit, 
and Oxford University granted him an honorary doctorate in 1909.251 
Holmes was many things, and one of those things was open to being 
moved by flattery.252  Simply put, Baltimore missed the chance to use 
Holmes’s experiences to its advantage and open his eyes (and probably 
the eyes of the other Justices) to other, established methods of ways 
leagues might be organized.   

While appealing to a Justice’s personal experience may not offer 
direct merit to a claim, it may indirectly make an advocate’s arguments 
more appealing.  If well-argued, a comparison to the British Football 
League could have been a subtle influence in favor of the Court 
promulgating a new standard for interstate commerce so it could arrive 
at hearing the substantive antitrust claims against Organized Baseball. 

B. Professional Leagues and Economics After Federal Baseball  

In the decades following Federal Baseball, the idea of professional 
sporting leagues became normalized to the American public.253  The 
National Basketball Association (“NBA”) was in its precarious infancy, 
having started in 1946.254  The National Football League (“NFL”) was 
already over thirty years old and successful enough that a rogue league, 
the All-American Football Conference (“AAFC”), tried to overturn its 
monopoly in the 1940s.255  The AAFC was a formidable enough 
competitor to the incumbent NFL that three AAFC franchises were 
granted places in the NFL following the 1949 season—a full decade 
before the American Football League (“AFL”) was formed to upend the 
NFL’s monopoly.256  It would take several decades for economists to 
start formalizing the economic systems upon which professional sports 
in North America relied to produce baseball games.257   

As sporting leagues became more common, it was inevitable that 
economists would start to pay attention to these peculiar institutions.  In 

 
250 STEPHEN BUDIANSKY, OLIVER WENDELL HOLMES: A LIFE IN WAR, LAW, AND 

IDEAS 138–143 (2019) (discussing Holmes’s first visit to England).  
251 Id. at 323–24.  
252 Noah Feldman, The Many Contradictions of Oliver Wendell Holmes, N.Y. 

TIMES (May 28, 2019), https://www.nytimes.com/2019/05/28/books/review/oliver-
wendell-holmes-stephen-budiansky.html.  

253 DAVID GEORGE SURDAM, THE RISE OF THE NATIONAL BASKETBALL 
ASSOCIATION 20 (2012).  

254 Id. at 22.  
255 GARY WEBSTER, THE LEAGUE THAT DIDN’T EXIST: A HISTORY OF THE ALL-

AMERICAN FOOTBALL CONFERENCE, 1946-1949, at 3 (2018).  
256 Id. 
257 See Rottenberg, supra note 57. 
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1956, economist Simon Rottenberg published “The Baseball Players’ 
Labor Market,” which was the first academic article to explain the 
economic system of a professional sporting league.258  Eight years later, 
in 1964, Walter Neale wrote “The Peculiar Economics of Professional 
Sports.”259  The scope of this piece was broader than the Rottenberg 
piece because Neale was informed by professional football, which was 
undergoing a transformation at the time due to the battle between the 
NFL and the upstart AFL.260  Taken together, these articles established 
a framework for economists to use when considering the organization 
of sporting leagues.   

The AFL’s attempt to usurp the NFL provides important context 
around Justice Holmes’s willingness to allow seemingly anyone to play 
in baseball games without worries as to the quality of the games.  From 
this dispute, Neale recognized that the football leagues were battling for 
the right to call themselves the major league of American football.261  
The winner of this battle would be the league that bought the best 
players, and the only way to do that would be to outbid the other league.  
Spoils for the victor came in the form of selling tickets and broadcasting 
rights for a monopolist’s premium.  Neale wrote:  

 
An objection may be raised that one can have several 
leagues, and that these leagues are, or should be, 
competing firms.  As one surveys the history and present 
state of the sporting trades one must admit the 
possibility, but one must also recognize that as a matter 
of observation there appears to be a strong tendency 
towards a single league, and this for one good reason: 
only a single league can produce that most useful of all 
products joint, the World Champion.262 

 
Baseball had undergone a similar battle in 1901, when the American 
League usurped control of the market for players from the incumbent 
National League.263  Eventually, the leagues recognized that bidding for 
players was bad for profits, and the sides colluded to form one major 
league circuit, which was governed by the National Agreement and, 

 
258 Id. 
259 Walter Neale, The Peculiar Economics of Professional Sports: A Contribution 

to the Theory of the Firm in Sporting Competition and Market Competition, 78 Q.J. 
ECON. 1 (1964). 

260 Id. at 2. 
261 Id. at 6. 
262 Id. 
263 ZIMBALIST, supra note 42, at 7. 
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thus, the reserve system.264   
The unanimous opinion in Federal Baseball described the 

production process of a major sporting league, but crucially missed the 
point about the nature of the labor involved that Neale made forty years 
later.  Players that competed in leagues that advertised themselves as 
being “major leagues” had to be of the highest caliber.  If the players 
were not of an appropriate caliber, then fans would be unwilling to pay 
premiums to attend games.  That reality, grounded in the cold, hard truth 
of tradeoffs, made those players far from being merely “incidental” to 
baseball games.  By allowing Organized Baseball to dodge substantive 
questions surrounding its anticompetitive practices, the Court allowed 
the major leagues to avoid having to pay premiums for players in order 
to avoid rogue leagues challenging their monopoly.   

Thanks to the efforts of Neale, who clearly illuminated the 
economic tradeoffs sporting leagues face when producing a “major” 
league, courts should no longer view players as merely “incidental” to 
the production of the game, no matter how faulty the argument or how 
skeptical judges are to antitrust regulation.  Today, it is well established 
that a league that wants to market itself as the “major” league needs to 
employ the best players by paying them “appropriately” for their 
efforts.265  If such leagues fail to bid correctly for talent, then history 
has shown that leagues will face competition from an upstart league—
with the goal of eliminating the monopoly power.266   

C. The Legal Fiction of Toolson and Flood  

By the time the Toolson dispute reached the Supreme Court in 1953, 
the world of professional sports had changed markedly since Federal 
Baseball was heard thirty years earlier.  The NBA was in its precarious 
first decade, while the NFL was starting its fourth decade, having just 
expanded its ranks from the AAFC.267    

As discussed previously, Organized Baseball was not exactly in a 
position of strength when the Supreme Court agreed to hear the Toolson 
dispute in 1953.  Danny Gardella, the journeyman New York Giant, had 
just won $65,000 in damages from MLB for the attempted exile of 
Gardella from Organized Baseball following his stint in the Mexican 
League.268  In 1951, Congress began formal hearings on the business of 
baseball to learn more about its organizational and economic 

 
264 Nathanson, supra note 5, at 7. 
265 Neale, supra note 259, at 6. 
266 Id. at 6, 10–11. 
267 Webster, supra note 255, at 3.  
268 Nathanson, supra note 5, at 28, 29 n.125. 
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structure.269  The hearings, conducted by the Subcommittee on the 
Study of Monopoly Power, took place from July to October and 
included testimony from numerous important past and then-current 
figures within baseball on subjects such as the necessity of the reserve 
clause, player contracts, and increasing the number of teams in the 
major leagues.270  In fact, the Gardella dispute was nearly the death of 
the reserve clause altogether. 

Importantly, Toolson arrived at the Court two years after the 
Congressional hearings and three years after Toolson’s career had 
stalled out as a result of his refusal report for an assignment with the 
Birmingham Triplets, the New York Yankees’ Triple-A minor league 
affiliate.271  Toolson’s allegations of the reserve system as a restraint of 
trade on his ability to be compensated justly for his labor were the first 
of their kind.272  In the end, Organized Baseball was fortunate that the 
Court issued an unsigned opinion that left professional athletes grasping 
for their economic rights for almost another quarter century.273  Baseball 
owners were able to continue exercising monopsonistic power, for 
teams were the only buyers of players’ abilities.  

It is also not coincidental that Rottenberg’s article on the economics 
of professional baseball appeared three years after the Court’s decision 
in Toolson.  Rottenberg’s article explores how players at all levels of 
professional baseball are signed into the professional ranks; how the 
rules allow for player movement between teams to occur; and what their 
career prospects are in terms of compensation.274  In the second 
paragraph of the article, Rottenberg writes: “[i]n the labor market, 
monopsony is more frank and explicit and less imperfect than in the 
more common case, in other industries, of covert antipirating 
agreements.”275  There are few ways to better characterize how players 
were treated by team owners before and after the Toolson decision.  

To build on this observation, Rottenberg described in detail the 
career arc of a player who signs with a team and enters Organized 

 
269 A great summary of the hearings was printed in The Atlantic Monthly in 2010. 

Henry D. Fetter, How Justice Stevens Changed Baseball, ATLANTIC (June 29, 2010) 
(“The inquiry had been triggered by baseball's own request for legislation to codify 
and immunize from any future judicial attack the antitrust exemption that the Supreme 
Court had extended in 1922.”). 

270 See generally Hearings before the Subcomm. on Study of Monopoly Power of 
the Comm. on the Judiciary, 82d Cong. (1952).  

271 Toolson v. N.Y. Yankees, Inc., 346 U.S. 356, 356 (1953); Toolson v. N.Y. 
Yankees, 101 F.Supp. 93, 93 (S.D. Cal. 1951). 

272 Toolson, 101 F.Supp. at 94. 
273 Toolson, 346 U.S. at 356–57. 
274 Rottenberg, supra note 57, at 244–45. 
275 Id. at 242.  
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Baseball.276  The relationship between players and teams were governed 
by the uniform contract, which was generally a one-year agreement that 
the team could terminate at any time.277  At the time Rottenberg’s article 
was published, the uniform contract tied the player to the team in 
perpetuity and limited the player’s earning potential.278  The team 
determined a player’s compensation and faced only the constraint of a 
salary having to be at least 75% of the previous year’s salary.279  
Additionally, rights to the player could be traded to another club by his 
employer.280 

The reserve system purposefully made finding ways for players to 
earn compensation commensurate with productivity a difficult and risky 
prospect.281  The only weapon players had in their arsenal was refusal 
to play unless their employer agreed to a fairer contract.282  On a couple 
of occasions, Babe Ruth even refused to play for the New York 
Yankees—eventually inking multi-year agreements that paid him more 
following his 1919 and 1930 holdouts.283  Of course, players of Ruth’s 
caliber are few, and lower quality players risked the wrath of the club 
owner when they decided to withhold labor in hopes of securing higher 
pay (as George Toolson found out).   

When compared to today’s world of North American professional 
sport—where contract negotiations are commonplace—it is incredible 
to consider that the reserve system governed labor dynamics in 
professional baseball for almost a century.  To illustrate how much 
players were underpaid, this Article uses methods similar to those found 
in a study by David Berri and Andrew Krautman, which calculated the 
amount the pitching-great Bob Gibson was underpaid during his Hall of 
Fame career with the St. Louis Cardinals.284   

For four players whose careers occurred near the Federal Baseball 
or the Toolson decisions, results of underpayment calculations during 
the reserve system era relative to compensation levels that more closely 
match to their on-field production are presented below.  First, 
underpayments were calculated for two stars of the 1910s, pitcher 
Walter Johnson and second baseman Ty Cobb.  Johnson pitched his 

 
276 Id. at 244–45. 
277 Id. at 244. 
278 Id. 
279 Id. at 245. 
280 Rottenberg, supra note 57, at 245. 
281 Id. 
282 Id. 
283 Roscoe McGowen, RUTH ONLY HOLDOUT ON YANKEE ROSTER; Lazzeri 

Is Unsigned, but His Terms Have Been Accepted⸺Ruppert to Visit Babe. Ruth Draws 
Comment. Picinich Still Holding Out., N.Y. TIMES, Feb. 20, 1930, at 33. 

284 See generally David Berri and Anthony Krautmann, How Much Did Baseball’s 
Antitrust Exemption Cost Bob Gibson?, 64 ANTITRUST BULL. 566 (2019).  
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entire career (1907-1927) with the Washington Senators, won two 
American League Most Valuable Player awards and racked up 417 
wins, the second-most ever. 285  Cobb played the bulk of his career 
(1905-1928) with the Detroit Tigers.286  He won a Most Valuable Player 
award and retired with several career hitting records, including highest 
batting average (0.366)—a mark that still stands as of 2022.287   

Table 1 shows the results of calculations that estimate the level of 
underpayment these players experienced, where underpayment is 
defined as the difference between players’ actual salaries and the 
estimated value of their productivity.  From various sources, estimated 
revenue earned by all of MLB in the seasons from 1910-1920 is also 
included.288  That figure is divided by the number of wins achieved in 
MLB for each of those seasons to calculate the value of a win in each 
season.  For both players, Wins Above Replacement (“WAR”), a 
common and well-accepted method of measuring a player’s production, 
also are shown.289  Multiplying the players’ WAR by the value of a win, 
then halving this product to reflect for the players’ share of overall 
league revenue in the era of free agency, allows estimation of each 
players’ marginal revenue product (“MRP”), in nominal terms, for the 
1910-1920 seasons.   
 

 
285 Walter Johnson, BASEBALL REFERENCE, https://www.baseball-reference.com/ 

players/j/johnswa01.shtml (last visited Feb. 4, 2022). 
286 Ty Cobb, BASEBALL REFERENCE, https://www.baseball-reference.com/ 

players/c/cobbty01.shtml (last visited Feb. 4, 2022). 
287 Id.  
288 EBAY, Harry Hooper 1st Career Home Run Ticket Stub 1910 HOF 8/22/10 

PSA Authentic, https://tinyurl.com/4jem8kww (last visited Mar. 2, 2022) (showing 
tickets were $0.75 each in 1910, on which total revenue for table calculations was 
based and increased commensurate with inflation throughout the decade); 1910 Major 
League Attendance & Team Age, BASEBALL REFERENCE, https://www.baseball-
reference.com/leagues/majors/1910-misc.shtml (last visited Mar. 2, 2022) (showing 
1910 MLB attendance on which revenue is based); Hearings before the Subcomm. on 
Study of Monopoly Power of the Comm. on the Judiciary, 82d Cong. 1610 (1952) 
(showing sources of major-league revenue by percentage of gross, and showing areas 
of generated revenue for teams on which share of ticket revenue estimates are based). 

289 Wins Above Replacement (WAR), MLB, https://www.mlb.com/glossary/ 
advanced-stats/wins-above-replacement (last visited Feb. 28, 2022). 
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Table 1. Measuring Underpayment of Walter Johnson and Ty Cobb.290 
 

The same calculations are performed for Brooklyn Dodgers’ great 
Jackie Robinson and New York Yankee pitching virtuoso Whitey Ford.  
Robinson played from 1947-1956291 and he won the National League 
Rookie of the Year award in 1947 and the Most Valuable Player award 
in 1949.292  Ford was a six-time World Series champion and won a Cy 
Young Award for the being the best pitcher in the American League in 
1956.293  Table 2 shows the level of underpayment Robinson suffered 
during his career, while Table 3 shows the same figure for Ford.   

 

 
290 Calculations for Table 1 are on file with the authors. [hereinafter Table 1].  
291 Jackie Robinson, BASEBALL REFERENCE, https://www.baseball-

reference.com/players/r/robinja02.shtml (last visited Feb. 4, 2022). 
292 Id.  
293 Whitey Ford, BASEBALL REFERENCE, https://www.baseball-reference.com/ 

players/f/fordwh01.shtml (last visited Feb. 4, 2022). 
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Table 2. Measuring Underpayment of Jackie Robinson.294 
 

 
 

Table 3. Measuring Underpayment of Whitey Ford.295 
 

To illustrate the information in the tables, consider that in Johnson’s 
1913 campaign, the value of his productivity is estimated to be just over 
$125,000, in 1913 terms.296  Yet, he was only paid $7,000 by 
Washington that season.297  Similarly, Robinson’s productivity in his 
MVP season of 1949 is valued at about $431,000, but he was only paid 
$21,000 by Brooklyn.298   

It is clear from these calculations that players suffered significant 

 
294 Calculations for Table 2 are on file with the authors. [hereinafter Table 2].  
295 Calculations for Table 3 are on file with the authors. [hereinafter Table 3].  
296 Table 1, supra note 290.  
297 Id. 
298 Table 3, supra note 298. 
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effects of the reserve system.  Not only was the pot of money from 
which players’ salaries were paid relatively smaller than it is today,299 
but the lack of bidding on players within the MLB economic system 
forced players to accept levels of compensation lower than what they 
would have earned under a different, non-reserve system, the likes of 
which could have been suggested by Congress or the various courts.    

Of course, the reserve system could be rationalized as a necessary 
evil if it did what baseball owners purported, i.e., produce a level 
playing field for teams.300  But it did not.  Otherwise, as the owners 
repeated like a metronome, the richest clubs and the ones with the 
biggest fan bases would buy all the best players and ruin the parity 
needed to make sport interesting.301  If this claim were true, then players 
could accept restrictions on movement and compensation in trade for a 
share of the higher revenues that result from increased demand for a 
product that is inherently uncertain.  However, such a claim is false and 
generations of players earned less than market compensation with 
nothing in return. 

Rottenberg discusses this idea of the reserve system preserving 
uncertainty by admitting that the richest teams indeed had an advantage 
in signing or acquiring the best players because those teams are more 
willing to pay for players than the teams in smaller markets.302  
However, the desire of richer teams to stack the deck in their favor is 
constrained by market forces that reward uncertainty of contest 
outcomes.  For example, as tempting as it would have been for the 
Yankees to create an all-star team and ensure a world title, at some point 
the benefit of acquiring another productive, expensive player, measured 
in the additional revenue brought in by the player, would have been 
outweighed by the cost of acquiring that player.   

Additionally, Rottenberg wrote: “wealthy teams will usually prefer 
winning to losing. If they do [win], they will prefer winning by close 
margins to winning by wide ones.”303  Thus, Rottenberg presciently 
described alternative ways of organizing league labor markets, and then 
concluded that the importance of uncertainty in sporting contests that 
makes the hoarding of talent by a particular team unlikely due to 

 
299 Patrick OKennedy, MLB’s Revenue Sharing Problem, and How to Solve It, SB 

NATION: BLESS YOU BOYS (Dec. 16, 2021, 9:24 AM), 
https://www.blessyouboys.com/2021/12/16/22831008/mlbs-revenue-sharing-
problem-and-how-to-solve-it. 

300 Rottenberg, supra note 57, at 247. 
301 Id. Owners stated this for decades to defend the reserve system. Many players, 

including Ty Cobb and PeeWee Reese, testified to the Congressional Subcommittee 
in 1951 to the necessity of the reserve system. Hearings before the Subcomm. on Study 
of Monopoly Power of the Comm. on the Judiciary, 82d Cong. 4, 850 (1952).  

302 Rottenberg, supra note 57, at 246. 
303 Id. at 254–55. 
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concerns about teams maximizing profit.304   
These propositions—that the need for creating uncertainty drives 

teams’ labor decisions and that any labor market Organized Baseball 
adopts does not impact team performance—have become known as the 
uncertainty of outcome hypothesis and the invariance principle, 
respectively, with the latter being a fairly common doctrine among 
economists who study sport.305  There is not much a league can do to 
stop a team from hoarding talent, and lucky for them no actions are 
needed because diminished profit from hoarding constrains teams from 
doing so.  Critically, Rottenberg’s observations about the reserve 
system and internal labor market design illuminate the fact that the 
reserve system is a risk-mitigation system for the owners, not a way to 
heighten the uncertainty of contests.306  That part of the puzzle is taken 
care of by market forces.307   

The fact that this system was allowed to remain in place as long as 
it did is a dark mark on the Supreme Court.  When the Toolson decision 
was issued, the Justices did not have the advanced statistics that are 
available today to measure player productivity, nor did they have 
Rottenberg’s analysis of the labor market for baseball players.  Perhaps 
the Justices did not understand exactly how much the players suffered 
economically under the yoke of the reserve system.  However, the 
Justices should have considered how much professional baseball 
cracked down on generations of players who dared to question the 
fairness of the Uniform Contract.308  The exile of players like Gardella 
or those who played in the Federal League in the 1910s—which 
weakened the owners’ chokehold on personnel costs—pointed to a 
system in which players suffered damages for decades at the hands of 
owners.   

The most appalling aspect of the Toolson decision, incredibly, is not 
that the Court willfully ignored evidence as to how corrupt the reserve 
system was.  Instead, the egregious part of the Toolson decision is that 
the Court relied on the decision in Federal Baseball—which had 
nothing to do with the question of the legality of the economic design 
of the internal labor markets of Organized Baseball—as an appropriate 
precedent for deciding the legality of the reserve system.  Therefore, the 
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whole basis of the majority decision is a fiction.     
Kevin McDonald writes of this injustice by pointing out that Judge 

Learned Hand, who heard the Gardella case for the Second Circuit, 
reasoned that baseball games, because of radio broadcasting 
technology, had become interstate in nature.309  Indeed, Hand saw the 
technology creating “the equivalent of ‘a ball park’ where a state line 
ran between the diamond and the grandstand.”310 

McDonald points out that the lower courts complicated matters in 
the Toolson dispute when those courts accepted arguments as to whether 
baseball was deemed “trade or commerce within the meaning of the 
Anti-Trust Acts.”311  Thus, by the time Toolson arrived at the Supreme 
Court, the Justices seemingly had a choice of accepting the version of 
baseball that Hand presented when he heard Gardella or the version the 
lower courts accepted when hearing Toolson.  Remarkably, the Court 
adopted neither position when it dismissed the dispute.  By creating the 
fiction that Holmes’s decision in Federal Baseball “determine[d] that 
Congress had no intention of including the business of baseball within 
the scope of the federal antitrust laws.”312 

Creating space between the unanimous Holmes decision and the 
Toolson decision (with seven Justices signing off on the majority 
opinion), the two dissenting Justices recognized the sloppiness of the 
reasoning for the matter’s dismissal.  The dissent pointed out that “[in 
Federal Baseball] the Court did not state that even if the activities of 
organized baseball amounted to interstate trade of commerce those 
activities were exempt from the Sherman Act.  The Court acted on its 
determination that the activities before it did not amount to interstate 
commerce.”  Additionally, the dissent pointed out that Holmes’s 
decision in the vaudeville circuit dispute had to recognize the 
inconsistency in the way the disputes were decided when he wrote “it 
may be that what in general is incidental, in some instances, may rise to 
a magnitude that requires it to be considered independently.”313  

Further, the dissent also discussed the findings in the Congressional 
hearings, and then made it clear that the damage in the Toolson dispute 
was felt by the players.  Justice Burton stated: “the plaintiffs here allege 
that they are professional baseball players who have been damaged by 
the enforcement of the standard ‘reserve clause’ in their contracts 
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pursuant to nationwide agreements among the defendants.”314  Then in 
the concluding paragraph of the dissent, Justice Burton wrote: 

 
Conceding the major asset which baseball is to our 
Nation, the high place it enjoys in the hearts of our 
people and the possible justification of special treatment 
for organized sports which are engaged in interstate trade 
or commerce, the authorization of such treatment is a 
matter within the discretion of Congress.   
 

Lastly, Justice Burton wrote: “In the absence of such an exemption 
[from antitrust laws], the present popularity of organized baseball 
increases, rather than diminishes, the importance of its compliance with 
standards of reasonableness comparable with those now required by law 
of interstate trade or commerce.”315 

In the aftermath of the Toolson decision, the NFL316 and the 
International Boxing Federation317 sought antitrust exemptions similar 
to what the Supreme Court had bequeathed to Organized Baseball.  
However, both of these attempts were rejected by the Court.  Addressed 
by Kevin McDonald, “[T]he Supreme Court decided to speak bluntly.  
The baseball exemption, the Court acknowledged in Radovich v. 
National Football League, is unrealistic, inconsistent, [and] 
illogical.”318  On that rotten plank of logic, baseball players suffered 
economic injustices for another twenty years. 

IV. THE RESERVE SYSTEM COLLAPSES AND COLLEGE ATHLETES 
WAIT THEIR TURN   

 
By the time the 1972 Court ruled in favor of Organized Baseball in 

Flood v. Kuhn, Marvin Miller, the head of the MLB Players’ 
Association, had become convinced that baseball would never willingly 
give ground regarding the reserve system.319  The owners simply had 
the players over a legal barrel and were not going to cede ground.  To 
combat the losses in the courts, Miller developed a strategy that 
involved two star pitchers, Mike Messersmith and Dave McNally, who 

 
314 Id. at 361 (Burton, J., dissenting) (citing Hart v. B.F. Keith Vaudeville 
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played unsigned with their home teams for the 1975 season.320  
Following that option season, the pitchers claimed they were free to sign 
with any club.321  

Organized Baseball disagreed with the players’ stance, so the 
players filed a grievance to be heard by a three-person arbitration 
panel.322  The panel consisted of three people: (1) Miller, who 
represented the players’ interests; (2) a representative from MLB;  and 
(3) Peter Seitz, an arbitrator agreed upon by both parties.323  After three 
days of deliberations, Seitz somewhat stunningly voted with the players, 
thereby eliminating the reserve system.324  Afterwards, the players’ 
union and the owners negotiated a new internal economic system in 
which players who had competed for a designated number of seasons 
had opportunities to sign with the team of their choosing.325  

Following Seitz’s decision, player rights in the NBA and the NFL 
followed, though on timelines that differed due to the level of injury risk 
that players face in each sport.  In 1954, NBA players were the first 
professional players to unionize when Bob Cousy headed the National 
Basketball Players Association.326  Players toiled under a reserve system 
set of contracts until 1976, when a class of former and current players 
won Robertson v. National Basketball Association, a dispute that was 
heard in the Southern District of New York beginning in 1970.327  The 
dispute ended with the players accepting what has become known as 
restricted free agency, which allows a player’s current team the chance 
to match a contract offer from a rival team.328  NBA players were not 
able to earn unrestricted free agency rights until 1984.329 

NFL players had to wait longer than MLB or NBA to obtain an 
expanded array of rights for two reasons.  First, players face heightened 
risk of injury on the gridiron compared to other sports.330  Average 
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careers of football players tend to be shorter, which increases the cost 
of strikes, when striking players’ incomes fall to zero.331  Second, as has 
been documented numerous times, a single football player is less likely 
to affect the outcome of a game compared to baseball and basketball 
players.332  These two realities made it difficult for football players to 
find leverage against owners, despite the Supreme Court siding with the 
football player-plaintiff who alleged the NFL’s reserve rule violated 
United States antitrust law in Radovich v. NFL.333   

Unlike NBA players who stopped the merger of the NBA and the 
rival American Basketball Association in 1970 with arguments in 
Robertson, the NFL players could not stop the NFL from merging with 
the AFL and adopting the Rozelle Rule.334  The Rozelle Rule allowed 
teams affected by a player’s free agency to—in essence—void the 
transaction.335  This rule held firm until 1992, when a class consisting 
of NFL players won the dispute McNeil v. NFL.336  The McNeil decision 
outlawed Type B free agency, which had allowed teams to shield thirty-
seven of their players from receiving bids to other teams, thereby also 
ushering the NFL into is modern era of labor rights..337   

For professional players in all sports, the struggle to earn economic 
rights largely ended in the mid-1990s, after the Major League Baseball 
Players Association chose to strike in the middle of the 1994 season.  
That strike, which ended the season and canceled the World Series for 
the first time in 90 years, was a traumatic warning to owners and players 
in all professional sports. The NBA has had a few intense squabbles 
between owners and players that led to the league shutting down 
temporarily,338 but, by and large, the personnel systems of these three 
professional sporting leagues have been agreed upon for nearly thirty 
years. The NFL has had contentious negotiations but suffered no work 
stoppages for over thirty years.  

Parallels can be drawn between the early years of Organized 
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Baseball and those of collegiate athletics.  There were early efforts to 
attract athletes,339 retain athletes,340 and prevent upstart leagues from 
potentially poaching athletes.341  These efforts, combined with certain 
arrangements that restrained competition and limited the earning 
potential for athletes, allowed for colleges and universities to enjoy 
monopoly and monopsony benefits—much like Organized Baseball 
before the reserve system ended.   

As such, the remainder of this section will provide a brief 
background on the founding of the National Collegiate Athletic 
Association (“NCAA”) in 1906 and the most important legal moments 
of its 116-year existence.  Importantly, Organized Baseball’s antitrust 
history has affected some of those important moments in collegiate 
athletics.  Understanding collegiate athletics in 2022, and its future, is 
dependent on this background. 

The NCAA, the de facto national governing body of college sports, 
had been able to keep athletes’ economic rights frozen for over sixty 
years, until recent class action suits started chiseling away its governing 
authority.  In 1950, colleges and universities agreed to limit athletes’ 
compensation to athletic scholarships awarded and gave permission to 
the NCAA oversee this agreement.342  Similar to how baseball team 
owners started using the reserve clause in contracts in the nineteenth 
century, college athletes were not part of the bargaining process when 
it came to these scholarship agreements. 

In order to maintain this collusive environment, the NCAA had to 
win the hearts and minds of the public and the court system.  It achieved 
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this partly by the use of rhetorical sleight of hand and an appeal to fans’ 
emotions about competition.343  The organization’s skills at controlling 
the narrative were on full display in 1955, when a collegiate player from 
Fort Lewis A&M named Ray Dennison died from injuries suffered in a 
football game.344  His wife sued the State of Colorado for workers’ 
compensation, but eventually lost the case because her deceased 
husband was not characterized as being an employee.345  Walter Byers, 
the head of the NCAA at the time, recognized the risk athletic 
departments faced from these claims and helped the argument of the 
defense by inventing the term “student-athlete.” He hoped that future 
lawyers would internalize the term to mean that players were simply 
students performing an extracurricular activity and not a school 
employee.346  The ploy worked brilliantly, as two similar lawsuits 
involving injured collegiate football players were refused by courts in 
the 1970s.347   

The term student-athlete also gave the NCAA the opportunity to tout 
the benefits of amateurism to potential fans who might be skeptical of 
the scholarship model of compensation and the money flowing into 
schools’ athletic departments.348  The words student-athlete enabled 
fans to rationalize that college players’ efforts in the athletic arena were 
part of a wider set of educational benefits that extended past the physics 
lab or the Shakespeare tome.  The strength of this propaganda was 
toughened by Justice John Paul Stevens’s 1984 decision in NCAA v. 
University of Oklahoma Board of Regents, which, ironically, the NCAA 
lost.349  Justice Stevens wrote, “[i]n order to preserve the character and 
quality of the ‘product,’ athletes must not be paid, must be required to 
attend class, and the like.”350  With this sentence, the NCAA earned a 
cudgel to wield against attacks of its model, which supposedly provided 
life lessons to participants.   

As is the case with the other sporting leagues mentioned in this 
Article, the revenue the NCAA and its affiliate member institutions 
have earned from producing college athletics games has exploded in the 
past forty years.351  The advent of satellite television and the Internet 
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expanded the chance for fans to watch collegiate games, thereby also 
increasing advertising revenues from sponsorship deals, teams, 
conferences, or the selling of rights that the NCAA negotiated.352  In 
1989, for example, the NCAA signed a seven-year deal with Columbia 
Broadcasting System—worth $1 billion—to televise the NCAA’s 
men’s collegiate basketball tournament.353  In comparison, the current 
contract for NCAA tournament broadcasting rights is worth about $770 
million per year.354  In real terms the revenue increase is about 300% 
over the deals. 

As revenue exponentially increased, nothing changed in terms of 
how much compensation athletes were earning for competing in 
NCAA-sanctioned events;355  i.e., scholarships continued to be the cap 
on earnings.356  In the meantime, some of the revenue generated from 
selling advertising space at stadiums and the broadcasting rights to the 
games landed in coaches’ bank accounts.357  For example, University of 
Oklahoma head football coach Bob Stoops earned over $3 million per 
season by 2006.358  By 2021, twenty college football coaches earned at 
least $5 million for a season.359  Additionally, athletic departments 
across the country made substantial capital investments in stadiums and 
practice facilities too.360   
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Over time, the disparity between what players could be paid 
according to NCAA rules and what their actual value was to athletic 
departments became too significant to ignore, and former college 
athletes took matters to the courts.  Three key legal disputes define the 
current state of college athletics governance, with likely more to come.  
The first dispute was the class-action suit O’Bannon v. NCAA.361  The 
named plaintiff in the matter, former UCLA basketball star Ed 
O’Bannon, was upset when he discovered that his and several hundred 
other players’ likenesses were used in a video game that featured NCAA 
basketball teams.362  O’Bannon and his fellow former collegiate athletes 
had never been asked permission to use their likenesses for the game 
and received no royalties from the NCAA or EA Sports, Inc. (the video 
game manufacturer).363  In 2014, the Court sided with the plaintiffs and 
the NCAA paid $40 million in damages to the class.364   

The other two class-action disputes, Jenkins v. NCAA and NCAA v. 
Alston, came on the heels of the O’Bannon decision and pressed the 
Court to reconsider the scholarship compensation model and the idea of 
amateurism.365  Eventually, the cases were heard simultaneously by 
United States District Judge Claudia Wilken—the same judge who 
heard the O’Bannon dispute.366  These two disputes asked for injunctive 
relief from the NCAA’s rules that limited compensation at the 
scholarship level, which they claimed violated antitrust laws against 
price fixing.367 

Several times during the trial, the NCAA found administrators from 
member schools to testify to the strong link between fans’ appreciation 
of college games and amateurism—in essence using to its advantage the 
aforementioned Justice Stevens’s dicta from the 1984 antitrust trial that 
the NCAA lost.368  Then-Wake Forest University president Nathan 
Hatch testified that, in his experience, fans of teams at Notre Dame, his 
former employer, and Wake Forest, give to the school because they feel 
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an “attachment to the amateur model of athletics.”369  He also testified 
that if rules regarding pay were relaxed, there would be a “shake-out” 
of conference affiliation.370  Another line of defense the NCAA used 
was to suggest that its product would be damaged by differences in 
willingness to pay for athletes across member schools, just like 
Organized Baseball argued decades before Shawne Alston, the former 
West Virginia University running back,371 had his day in court.372   

In her decision, Judge Wilken ruled that there could be no limit on 
athlete spending, so long as the spending was done on educational 
activity.373  In ruling this way, she maintained the ties to academics that 
had come to define college sport, but she also agreed with the plaintiffs 
in that price fixing had occurred and, thus, antitrust laws had been 
violated.374  She also recommended conferences have greater discretion 
in deciding athlete compensation levels.375  

The NCAA took issue with the decision and appealed to the 
Supreme Court.376  The case was heard on March 31, 2021.377  Justice 
Gorsuch, writing unanimously for the plaintiff, offered little comfort to 
the NCAA and its operating procedures.378  More troubling for the 
NCAA’s economic model, though, was Justice Kavanaugh’s 
concurrence, in which he suggested that the remaining rules that were 
not addressed by the Court regarding compensation were no longer 
shielded from Rule of Reason scrutiny.379  In perhaps the most powerful 
portion of his concurrence, Justice Kavanaugh wrote that the NCAA’s 
defense of its compensation model is “circular and unpersuasive.  The 
NCAA couched its arguments for not paying student athletes in 
innocuous labels.  But the labels cannot disguise the reality: the 
NCAA’s business model would be flatly illegal in almost any other 
business model in America.”380 Accordingly, the long-standing 
“amateur” model was effectively dead.  
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While Jenkins and Alston were playing out in court, state 
governments, beginning with California, passed legislation that allowed 
college athletes to earn income from endorsement deals.381  These so-
called name, image, and likeness laws varied across states but 
essentially stripped the NCAA of the control over the athletes’ 
person.382  Resulting endorsements have varied tremendously in size, 
with some athletes earning small sums of money for appearances at 
small events and stars—like Paige Bueckers of the University of 
Connecticut—signing deals worth potentially millions of dollars.383  
Debate around how schools might use deals to recruit players to teams 
continues, but the simple fact that these deals can now be signed is an 
important step in providing college athletes the same economic rights 
held by other citizens.   

Lastly, on September 29, 2021, Jennifer Abruzzo, the General 
Counsel for the National Labor Relations Board, issued a memo in 
which the organization clarified its stance on how it perceives college 
athletes.384  Moving forward, athletes at colleges and universities would 
be considered “statutory employees who have the right to act 
collectively to improve their terms and conditions of employment.”385  
How this public proclamation will impact college sports remains to be 
seen.  However, it is appropriate to note that only two days after General 
Counsel Abruzzo delivered her memorandum, NCAA President Mark 
Emmert testified in front of a House subcommittee that he thinks it is 
urgent that Congress draft federal legislation outlining rules for athletes 
to profit from their names, images, and likenesses and that the NCAA 
receive an antitrust exemption for the running of college sports.386 
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V. CONCLUSION 
 

Organized professional sport has existed in the United States since 
the 1870s. Throughout much of this time, athletes who were responsible 
for the excitement brought to fans endured seeing their earnings 
potential systematically lowered by owners and administrators of the 
teams for which they competed.  This Article illustrates how key legal 
decisions allowed players to be continually harmed by the specious 
decisions of the trilogy of cases that have appeared before the United 
States Supreme Court concerning the business of baseball, the first of 
which, Federal Baseball v. National League, is now one hundred years 
in the past.  

On this centennial anniversary it should be understood that because 
of Progressive Era jurisprudence regarding interstate commerce (and 
poor lawyering on behalf of the plaintiff), Holmes, writing for the 
unanimous Court, correctly held that Organized Baseball could not be 
subject to antitrust law.  Thus, the 1922 Court should be excused from 
much of the blame many scholars put on the Federal Baseball decision 
in terms of how it stalled the economic rights of athletes.  Instead, the 
true legal fiction arose in Toolson, which was doubled-downed by 
Flood. Therefore, on this fiftieth anniversary of Flood, it should be 
emphasized that the appropriate blame lies with the 1953 and 1972 
Courts because of their conscious disregard of what Federal Baseball 
held—and its failure to apply available scholarship in sports economics.  

In 1968, Curt Flood wrote then-MLB Commissioner Bowie Kuhn 
to protest his trade from St. Louis to Philadelphia. In his letter, he wrote, 
“I am not a piece of property to be bought and sold, irrespective of my 
wishes.”387  Flood followed the likes of John Montgomery Ward, Ray 
Toolson, and Danny Gardella into the courtroom to fight for expanded 
economic rights for athletes. The Article discusses their struggles to 
obtain those rights, as well as the victories of Oscar Robertson, Freeman 
McNeil and Shawne Alston, all of which expanded rights of current and 
future professional and collegiate athletes. Perhaps more importantly, 
they helped show that ill-judged legal decisions can be overturned when 
the right argument is made at the right moment. 

 
387 ZIMBALIST, supra note 38, at 18. 


