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ABSTRACT 
Zero lower bound interest rate environments are the new normal, which 
threatens the efficacy of traditional stimulus policy and invites 
proposals for alternative sources of stimulus.  This Note proposes 
countercyclical antitakeover law as a form of expansionary legal policy.  
Among other things, antitakeover law influences the occurrence of 
hedge fund activism. Hedge fund activism produces a variety of 
macroeconomic consequences that weigh differently depending on the 
prevailing economic environment.  This Note posits that the zero lower 
bound shifts the balance such that at a macroeconomic level, any 
benefits of hostile activism are outweighed by negative externalities.  
Accordingly, it may be beneficial for law to respond by deterring hostile 
interventions during zero lower bound recessions.  In particular, courts 
should alter their analysis of takeover defense mechanisms by extending 
more deference than is ordinarily given to managers to implement 
antitakeover devices.  This Note illustrates how countercyclical 
antitakeover law could be carried out using the dead hand poison put 
as an example.  After balancing the variety of economic consequences 
of changing the law, this Note concludes that countercyclical 
antitakeover law serves efficiency and can stimulate aggregate demand. 

I. INTRODUCTION 
The thrilling feats of hedge fund activists and corporate raiders have 

prompted decades of investor superstars, dynamic case law, and 
scholarship exploring the depths of corporate law theory.  Hostile 
activism has drawn lasting attention partly because of the ongoing 
debate about whether the activity is beneficial, harmful, or 
inconsequential to corporations and their constituencies.1  

On the one hand, hostile engagements tend to generate short-term 
gains for shareholders and a strong market for corporate control 
mitigates harmful agency costs by policing lazy managers.2  On the 
other hand, hostile activity tends to reduce jobs and wages, diminish 
long-term investment, and harm the target company’s debtholders.3  
These results are evidenced by the vast body of empirical research 
purporting to objectively demonstrate the real or long-term effects of 

 
1 Leo E. Strine, Jr., Who Bleeds When the Wolves Bite? A Flesh-and-Blood 

Perspective on Hedge Fund Activism and Our Strange Corporate Governance System, 
126 YALE L.J. 1870, 1871 (2017). 

2 Cf. Michael C. Jensen & William H. Meckling, Theory of the Firm: Managerial 
Behavior, Agency Costs and Ownership Structure, 3 J. FIN. ECON. 305, 305 (1976). 

3 See infra Part II.B. 
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hedge fund activism.4  Yet despite the mounds of data, there is no 
consensus about the economic or social desirability of hostile activism.5 

A related question that yields a similar divide concerns the 
normative purpose of a corporation.  Some scholars propound a system 
of stakeholder primacy, while others, cynical of self-interested 
managers, argue instead for a simpler model of shareholder primacy.6  
Shareholder primacy, which promotes the corporate purpose as a 
vehicle to maximize shareholder wealth, prevails, at least in the context 
of hostile activism.7  Current takeover law generally favors the free 
market for corporate control, meaning that directors are exposed to 
hostile activists or corporate raiders.8  The rationale underlying the 
market for corporate control is predicated on efficiency; namely, that 
holding managers accountable to shareholders provides a check against 
agency costs.9  Shareholders are empowered to replace unsatisfactory 
managers, and the mere threat of losing control incentivizes 
management to run the company efficiently and in the interest of 
maximizing shareholder wealth.10  

However, this Note suggests that the efficiency of the market for 
corporate control depends, in part, on the prevailing economic 
environment.  A time-invariant approach to corporate takeovers can be 
harmful to the macroeconomy because of the economic shift that occurs 

 
4 See infra Part II.B. 
5 Robert T. Miller, Inefficient Results in the Market for Corporate Control: 

Highest Bidders, Highest-Value Users, and Socially Optimal Owners, 39 J. CORP. L. 
102, 110–12 (2013) (summarizing the academic disagreement about the consequences 
of hedge fund activism). 

6 Compare Kent Greenfield, Can Corporations Be Good Citizens?, SYMPOSIUM 
MAG. (Nov. 3, 2013), http://www.symposium-magazine.com/can-corporations-be-
good-citizens/ (arguing that the role of the American corporation is to act in the interest 
of all corporate constituencies) with Lucian Arye Bebchuk, The Case for Increasing 
Shareholder Power, 118 HARV. L. REV. 833 (2005) (arguing that shareholders should 
have increased power). 

7 See Robert J. Rhee, A Legal Theory of Shareholder Primacy, 102 MINN. L. REV. 
1951, 1952 (2018); see also id. at 1967–2010 (reviewing shareholder primacy theory 
and its legal effect). 

8 The law governing takeover defenses applies intermediate scrutiny under 
Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 958–59 (Del. 1985).  While a 
board of directors maintains discretion in choosing to defend against hostile activism 
and acquisition, they must satisfy a two-prong test: the board must reasonably believe 
that a danger to the corporation existed and the defensive response must be 
proportional to the threat posed. Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 
1390–91 (Del. 1995).  For an overview of the evolution of the intermediate scrutiny 
standard, see Miller, supra note 5, at 121–22. 

9 Henry G. Manne, Mergers and the Market for Corporate Control, 73 J. POL. 
ECON. 110, 113 (1965). 

10 See id. 
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in distressed interest rate environments.11  My argument is premised on 
the notion that economies during zero lower bound recessions 
correspond with the Keynesian theory that total output is determined by 
aggregate demand, rather than the “classical,” supply-side theory.12  
When interest rates are constrained at or near zero, the negative 
externalities of hostile activism are more harmful to the macroeconomy 
than they are during ordinary economies (when interest rates are 
comfortably above zero).13  Accordingly, it may be beneficial to 
frustrate certain types of hostile engagement.  This Note works through 
an example to demonstrate how altering the governing of a particular 
antitakeover device can have stimulating effects, and that the 
consequences of doing so justify a change to the law. 

A rapidly growing body of literature highlights the need for a 
macroeconomic dimension in the field of law and economics.14  The 
law and macroeconomics movement gained force after the Great 
Recession, which painfully demonstrated how interdependent markets 
affect the economy as a whole.15  Proposals for reforming legal policies 
using macroeconomic concepts have considered subject areas including 

 
11 See infra Part II.A. 
12 See Yair Listokin, Law and Macroeconomics: The Law and Economics of 

Recessions, 34 YALE J. ON REG. 791, 797 (2017); infra Part II.A. 
13 See infra Part III. 
14 See generally YAIR LISTOKIN, LAW AND MACROECONOMICS: LEGAL REMEDIES 

TO RECESSIONS (2019) (proposing legal policy as an alternative source of economic 
stimulus); Jason Furman, How Lawyers Can Help Macroeconomists in the Wake of 
Three Major Challenges, 34 YALE J. ON REG. 709, 734 (2017) (arguing that 
microeconomic implications cannot be considered in isolation from the 
macroeconomic context when designing new rules or addressing funding levels); Hiba 
Hafiz, Economic Analysis of Labor Regulation, 2017 WIS. L. REV. 1115 (2017) 
(arguing for reform of the NLRB to include a macroeconomic analysis of labor 
regulation); Andrew Hayashi & Daniel P. Murphy, Savings Policy and the Paradox 
of Thrift, 34 YALE J. ON REG. 743, 745 (2017) (noting that microeconomics fails to 
inform legal and policy interventions, because these interventions apply to more than 
just one individual); Daniel Heath, International Coordination of Macroprudential 
and Monetary Policy, 45 GEO. J. INT’L L. 1093, 1097 (2014) (analyzing the role of 
macroprudential regulation and macroeconomics in shaping monetary policy); 
Jonathan S. Masur & Eric A. Posner, Should Regulation be Countercyclical?, 34 YALE 
J. ON REG. 857, 860 (2017) (arguing that regulation, like monetary and fiscal policy, 
should be countercyclical); Morgan Ricks, Money, Private Law, and Macroeconomic 
Disasters, 83 L. & CONTEMP. PROBS. 65 (2020) (calling for a better understanding of 
acute macroeconomic concepts within the field of law and macroeconomics in order 
to prevent macroeconomic disasters); Bruno Meyerhof Salama, The Art of Law & 
Macroeconomics, 74 U. PITT. L. REV. 131, 147 (2012) (explaining the salient 
importance of the macroeconomic dimension in law and economics). 

15 See Ricks, supra note 14, at 65. 
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financial regulation,16 bankruptcy,17 and antitrust.18  Also, 
conversations about corporate law’s role in the macroeconomy have 
emerged, which invites discussion about whether corporate law can 
operate as a form of “expansionary legal policy.”19  In light of the 
perpetually low interest rate environment and economic impacts of 
COVID-19, attention to alternative stimulus policies is apt.  This Note 
joins the law and macroeconomic literature by offering an in-depth 
analysis of the impact of hedge fund activism, and in doing so it is one 
of the few student notes to analyze macroeconomic concepts’ effect on 
legal institutions. 

This Note proceeds as follows.  Part II provides a background of the 
law and economics of hedge fund activism.  It first details the law and 
macroeconomics movement, and pays special attention to the changing 
economic dynamics of zero lower bound recessions and countercyclical 
legal policy.  It then catalogs empirical literature on hedge fund 
activism’s effect on a variety of corporate constituencies.  Part III moves 
on to a consequence-based inquiry to determine whether the law 
governing certain antitakeover devices should change during a zero 
lower bound recession.  This approach employs a normative framework 
to balance the macroeconomic consequences occurring from the zero 
lower bound market failures against those of imposing dynamic 
antitakeover law.  Concluding that countercyclical antitakeover law is 
efficient, Part IV offers a modest legal standard that courts might apply 
to takeover disputes during zero lower bound recessions. 

 
 
 

 
16 David M. Driesen, Legal Theory Lessons from the Financial Crisis, 40 J. CORP. 

L. 55, 58 (2014) (exploring law’s role as a form of macroeconomic policy and noting 
the deficiency of law and economics in the financial crisis); Samuel G. Hanson et al., 
A Macroprudential Approach to Financial Regulation, 25 J. OF ECON. PERSPS. 3, 3 
(2011). 

17 Zachary Liscow, Counter-Cyclical Bankruptcy Law: An Efficiency Argument 
for Employment-Preserving Bankruptcy Rules, 116 COLUM. L. REV. 1461, 1462 
(2016) (arguing that bankruptcy law should respond differently to unemployment 
during recessions than it does in booms). 

18 Alan J. Meese, Section 2 Enforcement and the Great Recession: Why Less 
(Enforcement) Might Mean More (GDP), 80 FORDHAM L. REV. 1633, 1657 (2012) 
(drawing on macroeconomic theory to examine the relationship between the Section 
2 of the Sherman Act and macro stability). 

19 Yair J. Listokin & Inho Andrew Mun, Rethinking Corporate Law During a 
Financial Crisis, 8 HARV. BUS. L. REV. 349, 350 (2018); Aneil Kovvali, 
Countercyclical Corporate Governance 1 (Nov. 2020) (unpublished manuscript) (on 
file with the author) (developing a framework for countercyclical policy as applied to 
corporate law). 
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II. PRIMER ON LAW AND ECONOMICS AND HEDGE FUND ACTIVISM 
 

Law and economics is the application of economic theory to aid in 
the design of legal institutions.  Its central tenet is that law should be 
efficient, all else equal.20  But the traditional conception of law and 
economics operates under the flawed assumption that the economic 
environment is always the same, which leads to inefficient regulations 
and legal rulings.21  Hedge fund activism produces a variety of 
externalities, some positive and some negative.  Different economic 
environments shift the weight of the consequences and nudge the 
balance during ordinary times out of equilibrium during zero lower 
bound recessions.  Section A introduces the countercyclical policy and 
provides a background in traditional policy tools.  Section B 
summarizes the economics of hedge fund activism. 

A. Law and Macroeconomics 

When legal scholars write about law and economics, they usually 
mean microeconomics.22  Microeconomics concerns the behavior of 
particular market actors and how individual economic agents respond 
to market forces.23  By contrast, macroeconomics addresses the 
economy as a whole, including concerns such as economic growth, 
depressions, and job creation.24  Rather than focusing on discrete market 
forces, macroeconomics accounts for the interplay of markets 
themselves.25  Although law is traditionally informed by 
microeconomics, some have reconceptualized law as a form of 
macroeconomic policy because law is an operational framework, rather 
than a transaction.26  This concept is gaining momentum, inviting 
discussion about precisely how law might carry out those 
macroeconomic policies.27 

 
20 Listokin, supra note 12, at 797. 
21 Id. 
22 Driesen, supra note 16, at 58–59; see also Yair Listokin, A Theoretical 

Framework for Law and Macroeconomics, 21 AM. L. & ECON. REV. 46, 46 (2019) 
(“Law and economics should really be called ‘law and microeconomics.’”). 

23 Driesen, supra note 16, at 58. 
24 Id. 
25 Id. 
26 Id. at 56. In particular, Driesen notes that law, like macroeconomic policy, 

influences but does not control resource allocation. Id. 
27 Professor Salama has provided an insightful distinction between law and 

macroeconomics and a macroeconomic analysis of the law.  The former “sacrifices 
technical sophistication for greater realism and policy relevance,” and the latter 
“begins with an assumption that an economic theory’s premises are valid and uses it 
to make sense of the legal and institution framework.”  Bruno Meyerhof Salama, 
Macroeconomic Analysis of Law Versus Law and Macroeconomics, 83 L. & 
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1. Countercyclical Policy 

Couched in the theory of law and macroeconomics is the notion of 
dynamic efficiency: the idea that the timing of an event determines its 
efficiency.28  Countercyclical policy is rooted in monetary policy, which 
ultimately aims to prevent disastrous cycles of inflation and deflation.  
Thus, countercyclical policies strive to mitigate the harm that expands 
with cycles by accounting for a variety of dynamic macroeconomic 
factors.29  

Countercyclical policy is most often discussed in the context of 
financial regulation, where it is also referred to as “macroprudential 
regulation.”30  For example, bank capital regulation seeks to counteract 
the adverse consequences of the boom bust leverage cycle.31  Banks 
have natural incentives to extend more and riskier loans during booms 
as a result of high profitability and low measured risks, which bolsters 
bank capital ratios.32  To increase their loan portfolios, banks lower 
lending standards and deplete their capital cushions.33  While rational, 
this procyclical behavior threatens insufficient loss reserves and mass 
insolvency, which wreaks havoc on the entire financial system.34  
Countercyclical capital regulation serves to protect the financial system 

 
CONTEMP. PROBS. 181, 181 (2020).  Although the distinction is not crucial, id., this 
Note falls into the former, less technical “law and macroeconomic” category. 

28 See Mark Kelman, Could Lawyers Stop Recessions? Speculations on Law and 
Macroeconomics, 45 STAN. L. REV. 1215, 1222 (1993). 

29 See Masur & Posner, supra note 14, at 858 (explaining that regulation would 
be countercyclical if the agency could account for macroeconomic effects and respond 
differently to alternative macroeconomic conditions).  Cf., Yair Listokin & Daniel 
Murphy, Macroeconomics and the Law, 15 ANN. REV. L. & SOC. SCI. 377, 377 (2019) 
(explaining how legal interventions and institutional arrangements such as monetary, 
fiscal policy, financial regulation, and other legal changes can stabilize business 
cycles). 

30 See Heath, supra note 14, at 1097 (explaining macroprudential regulation and 
its aim to achieve financial stability); Kathryn Judge, Investor-Driven Financial 
Innovation, 8 HARV. BUS. L. REV. 291, 296 (2018) (arguing for the importance of a 
macroprudential and systemic perspective on financial regulation). 

31 See BIS Papers No. 60: Macroprudential Regulation and Policy, BANK FOR 
INT’L SETTLEMENTS 91 (Dec. 2011), https://ssrn.com/abstract=2002653; see also 
Steven L. Schwarcz, Regulating Financial Change: A Functional Approach, 100 
MINN. L. REV. 1441, 1441–42 (2016). 

32 Hyun Song Shin, Macroprudential policies beyond Basel III, in BIS Papers No. 
60: Macroprudential Regulation and Policy 5 (Dec. 2011). 

33 Id. 
34 This is an overly stylized explanation. For a thorough treatment of systemic 

risk, see generally Steven Schwarcz, Systemic Risk, 97 GEORGETOWN L.J. 193 (2008). 



 

2021 COUNTERCYCLICAL ANTITAKEOVER 
LAW 

327 

by avoiding collectively self-destructive effects.35  Thus, banks are told 
to preserve their capital reserves and refrain from making imprudent 
loans during economic booms.36  Then, during busts, banks have the 
capacity to dip into their reserves and are allowed to extend riskier 
loans, thereby promoting money supply and stimulating growth.37  

Despite the prevalence of countercyclical policy within the realm of 
financial regulation law, it is quite possible that nonregulatory law could 
also fluctuate with the business cycle.38  Corporate law could operate 
countercyclically by extending greater protection to managers during 
hard times while keeping the pressure on during ordinary times.39  If 
temporary managerialism affords managers space to patiently manage 
crises and minimize harm to non-shareholder constituencies, greater 
stimulating effects could result.40  Promoting sources of alternative 
economic stimulus is worthwhile at the zero lower bound because the 
central bank’s traditional tools fail. 

2. Effect of the Zero Lower Bound on Interest Rates 
 
A brief overview of traditional policy and the zero lower bound is 

in order.  Monetary policy is the central bank’s principal tool for 
balancing the economy.  The Federal Reserve uses the federal funds 
(“fed funds”) rate as the primary monetary policy instrument, “lowering 
the rate to provide more stimulus and raising it to slow economic 
activity and control inflation.”41  Interest rates adjust to bring spending 

 
35 Lev Menand, Too Big to Supervise: The Rise of Financial Conglomerates and 

the Decline of Discretionary Oversight in Banking, 103 CORNELL L. REV. 1527, 1575 
(2018). 

36 Id. at 1575–76. 
37 Id. 
38 Cf. Steven Schwarcz, Changing Law to Address Changing Markets: A 

Consequence-Based Inquiry, 80 L. & CONTEMP. PROBS. 163, 172 (2017) (arguing that 
distinction between regulatory and non-regulatory law is not critical to the analysis of 
whether law should change, and might even be misleading).  For examples of 
proposals for non-regulatory countercyclical law, see generally Listokin, supra note 
12, at 796 (illustrating how dynamic nonregulatory law could support the need for 
alternative economic stimulus during zero lower bound recessions); Kovvali, supra 
note 19 (proposing countercyclical corporate law); Liscow, supra note 17 (proposing 
countercyclical bankruptcy law). 

39 See infra Part III. 
40 Id. 
41 Jing Cynthia Wu & Fan Dora Xia, Measuring the Macroeconomic Impact of 

Monetary Policy at the Zero Lower Bound 1 (Chicago Booth Rsch. Paper No. 13-77, 
2015), https://ssrn.com/abstract=2321323.  The Federal Reserve effects monetary 
policy “by managing the level of short-term interest rates and influencing the overall 
availability and cost of credit in the economy.  Monetary policy directly affects short-
term interest rates; it indirectly affects longer-term interest rates, currency exchange 
rates, and prices of equities and other assets and thus wealth.  Through these channels, 
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in the economy—aggregate demand—into balance with production 
capacity.42  The Federal Reserve lowers rates in response to slower 
economic growth, which causes decreased spending and increased 
saving, and a shift in risk tolerance towards safer, liquid assets.43  When 
these factors last for a prolonged period, the rate eventually reaches its 
limit—a rate at or near zero percent.44  The zero lower bound on interest 
rates is not defined as a specific percentage, but rather “can be 
considered more of a reference to the challenges inherent in negative 
interest rates rather than a reference to a strict bound at zero.”45 

Interest rates cannot be reduced far below zero because investors 
would shift their negative yielding assets to cash and hold it, rather than 
depositing it.46  The banking sector is especially harmed by zero-to-
negative rates and will inevitably pass on negative rates to depositors.47  
The commonly held belief is that the Federal Reserve is unlikely to 
cause these harmful consequences, so the rate is bound at zero percent.48  

The zero lower bound invalidates traditional monetary policy 
because the central bank cannot continue to cut interest rates to 

 
monetary policy influences household spending, business investment, production, 
employment, and inflation in the United States.” Monetary Policy, Bd. Governors Fed. 
Rsrv. Sys. (Oct. 30, 2019), https://www.federalreserve.gov/monetarypolicy.htm. 

42 Listokin, supra note 12, at 794.  
43 Jens H.E. Christensen, The Risk of Returning to the Zero Lower Bound, FED. 

RSRV. BANK OF SAN FRANCISCO ECON. LETTER (May 13, 2019), 
https://www.frbsf.org/economic-research/publications/economic-letter/2019/may/ 
risk-of-returning-to-zero-lower-bound/. 

44 Id. 
45 Hayashi & Murphy, supra note 14, at 772.  For the purpose of developing 

econometric models, some economists have considered the environment when the real 
rate falls below 0.25% and remains there for a quarter. Christensen, supra note 43; see 
also Wu & Xia, supra note 41, at 5; but see Michael T. Kiley & John M. Roberts, 
Monetary Policy in a Low Interest Rate World, BROOKINGS PAPERS ON ECON. 
ACTIVITY, 2 (March 23, 2017), https://www.brookings.edu/wp-
content/uploads/2017/03/5_kileyroberts.pdf (declining to define the zero lower 
bound, or “effective lower bound,” but modeling the equilibrium real interest rates 
under the alternative assumptions of 1, 2, and 3 percent.  The model assumes an 
inflation target of 2 percent.  Thus, “a steady-state nominal interest rate of 3 percent 
is consistent with an inflation target of 2 percent and r* equal to 1 percent.”). 

46 Masur & Posner, supra note 14, at 865; Listokin, supra note 12, at 794; see also 
Neil H. Buchanan & Michael C. Dorf, Don't End or Audit the Fed: Central Bank 
Independence in an Age of Austerity, 102 CORNELL L. REV. 1, 49 (2016) (explaining 
the irrationality of giving money to an institution in exchange for a promise of less 
money in the future). 

47 Amiyatosh Purnanandam, Getting Ready for Negative Interest Rates, FORBES 
(Apr. 1, 2020, 6:00 AM), https://www.forbes.com/sites/amiyatoshpurnanandam/ 
2020/04/01/getting-ready-for-negative-interest-rates/#3a5d2b3a2f87. 

48 Id.  
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stimulate growth.49  Most stimulus packages have required slashing 
rates by 5 to 6%.50  It is impossible to do that when the starting point is 
around 1% and rates cannot fall much below zero.  If the interest rate 
cannot fall to bring aggregate demand back into balance with the 
economy’s supply capacity, labor and capital are left idle for prolonged 
periods.51  This effect has exacerbated consequences during a zero lower 
bound because the economy works differently than it does during 
ordinary economic conditions.52   

During ordinary economic environments, the classical economics 
theory provides that output is driven by the economy’s capacity to 
supply goods and services.53  When interest rates are constrained by the 
zero lower bound, however, increases in demand drive increase in 
output rather than supply.54  Rather, a zero lower bound economy 
corresponds with a Keynesian economy, where total output is 
determined by aggregate demand, rather than potential output.55 

Further, fiscal multipliers are higher at the zero lower bound than in 
ordinary economic times.56  This is because, in ordinary environments, 
a one dollar increase in spending may be merely a reallocation of 
capital, whereas the spending increase during the zero lower bound is 

 
49 Jing Cynthia Wu & Ji Zhang, A Shadow Rate New Keynesian Model 2 (Chi. 

Booth Rsch. Working Paper No. 16-18, 2018), https://ssrn.com/abstract=2843627; see 
also Ben S. Bernanke, Vincent R. Reinhart & Brian P. Sack, Monetary Policy 
Alternatives at the Zero Bound: An Empirical Assessment (FEDS Working Paper No. 
2004-48, 1, 2004) https://ssrn.com/abstract=632381 (“When [the nominal interest rate 
is constrained by the zero lower bound], a central bank can no longer stimulate 
aggregate demand by further interest-rate reductions and must rely instead on ‘non-
standard’ policy alternatives”). 

50 Furman, supra note 14, at 716 (“Based on historical experience, monetary 
policymakers would like to be able to cut the federal funds rate by about 600 basis 
points in recessions.”). 

51 Listokin, supra note 12, at 794. 
52 Id. at 815–17, 822. 
53 JOHN F. MCDONALD, RETHINKING MACROECONOMICS: AN INTRODUCTION 14 

(2016). 
54 Listokin, supra note 12, at 795, 824. 
55 Id. at 795, 825.  There are macroeconomic scholars who adhere to the 

Keynesian theory regardless of interest rate environment, just as there are scholars 
who remain loyal to other schools of thought regardless of interest rate environments.  
See MCDONALD, supra note 53, at 14 (2016) (explaining the four macroeconomic 
schools of thought). 

56 Listokin, supra note 12, at 826.  Fiscal multipliers concern the long-term effect 
on a one dollar increase in spending on total output. See also Masur & Posner, supra 
note 14, at 862 (“[W]orkers who are hired use their pay to buy goods, which draws 
down inventories, which requires businesses to hire more workers, who in turn buy 
goods as well, and so on.  This leads to a multiplier effect.  A single dollar in stimulus 
can increase economic output by more than a dollar, depending on how the stimulus 
is structured.”). 



 

330 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

VOL. 21 

more likely to be additional, rather than displaced, output.57  Capital 
reallocation does little to spur growth during the zero lower bound; 
instead, the focus must be on creating value.58  Stimulus at the zero 
lower bound requires an increase in spending activity.  One way to 
accomplish that objective is by reducing involuntary unemployment and 
focusing on distribution of capital returns.59  

Fiscal policy is the second principal mechanism to increase output.  
Fiscal stimulus boosts aggregate demand by increasing government 
purchases, subsidizing lending, lowering taxes, or some combination 
thereof.60  If it is successfully implemented, fiscal stimulus is promising 
at the zero lower bound as tax breaks raise aggregate demand.61  In 
ordinary times, the central bank is concerned about inflationary 
pressures, and it responds by raising interest rates to restore output to 
the expected level.62  But at the zero lower bound, the economic slack 
alleviates concern about inflation.63  The central bank will not raise 
interest rates to stifle the stimulus that the central bank itself is unable 
to produce.64  Thus, fiscal policy can increase output at the zero lower 
bound.  The problem is that fiscal policy is stifled by major institutional 
limitations.65  Fiscal policy requires congressional action.66  Although 
congressional action is more likely under a unified legislature, the 
process of implementing revisions to tax policy tends to be too slow to 
be as effective as it could be.67 

The need for alternative stimulus policies is growing.  Given the 
perpetually ultra-low interest rates,68 zero lower bound recessions are 

 
57 Listokin, supra note 12, at 826–27. 
58 Id. at 833. 
59 Id. at 835; John Bronsteen et al., Well-Being Analysis vs. Cost-Benefit Analysis, 

62 DUKE L.J. 1603, 1617–18 (2013). 
60 Michael Woodford, Methods of Policy Accommodation at the Interest-Rate 

Lower Bound, KANSAS CITY FED. 88 (Sept. 16, 2012), http://www.kansascityfed.org/ 
publicat/sympos/2012/mw.pdfsm=jh083112-4. 

61 Id. 
62 Listokin, supra note 12, at 823–24. 
63 Id. at 824.  
64 Id. at 823–24. 
65 Kovvali, supra note 19, at 47–48. 
66 Id. at 18. 
67 Id. at 18, 34. 
68 The fed funds rate dropped to 0.12% December 2008 and remained below 1% 

until June 2017.  The Fed slowly rose rates until April 2019, when the rate hit 2.44%.  
The rate plateaued around 1.55% in late 2019 to early 2020, until it dropped 
dramatically in March 2020 and reached a low of 0.4% in April 2020.  At the time of 
this writing, the fed fund rate is 0.07%. Federal Funds Rate - 62 Year Historical Chart, 
MACROTRENDS, https://www.macrotrends.net/2015/ fed-funds-rate-historical-chart 
(last visited Apr. 8, 2021).  The Federal Reserve said it would maintain the interest 
rate target between 0% and .25% until full employment returns and inflation retreats 
to the 2% goal.  Federal Reserve, Transcript of Chairman Jerome Powell’s Press 
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likely to become the new normal.69  This will result in longer and costlier 
recessions.70  For instance, the financial crisis of 2008–2016 cost the 
United States approximately $6 to $14 trillion in lost output.71  
Moreover, ultra-low rates have weakened traditional monetary policy 
even when rates are not at or near zero.72  Effectuating stimulus through 
monetary policy requires increasingly dramatic cuts to the fed funds 
rate.73 

Not only are monetary and fiscal policy unable to facilitate 
economic efficiency, but the law may also become inefficient during a 
zero lower bound recession.74  Law operates under the flawed 
assumption that the economic environment is static.75  However, legal 
rules have different effects in different economies, which suggests that 
some laws may cause inefficient outcomes during zero lower bound 
recessions.  This phenomenon contradicts the central premise of 
traditional law and economics: laws should be efficient, all else equal.76 

As the world spirals into another economic crisis, the need for 
alterative stimulus policies is pressing.77  The COVID-19 global 
pandemic has affected every aspect of the economy at an alarming 
speed.  “Unprecedented” was the word of the year in 2020, and certainly 
this crisis is unlike any other in some senses.  But in a general sense, all 

 
Conference, Dec. 16, 2020, https://www.federalreserve.gov/mediacenter/files/ 
FOMCpresconf20201216.pdf. 

69 Kiley & Roberts, supra note 45, at 11 (“In terms of magnitudes, most estimates 
suggest that, going forward, r* is likely to remain considerably lower than the 2½ 
percent average for the real interest rate experienced over the 1960-2007 period.”); 
John C. Williams, Monetary Policy in a Low R-star World, FRBSF Economic Letter, 
Federal Reserve Bank of San Francisco (Aug. 15, 2016), http://www.frbsf.org/ 
economic-research/publications/economic-letter/2016/august/monetary-policy-and-
low-r-star-natural-rate-of-interest/ (“The key takeaway from these global trends is that 
interest rates are going to stay lower than we’ve come to expect in the past.  This does 
not mean they will be zero, but when juxtaposed with pre-recession normal short-term 
interest rates of, say, 4 to 4½%, it may be jarring to see the underlying r-star guiding 
us towards a new normal of 3 to 3½%—or even lower.”). 

70 Williams, supra note 69 (“[C]ountercyclical fiscal policy should be our 
equivalent of a first responder to recessions.”). 

71 Listokin, supra note 12, at 795. 
72 Wu & Xia, supra note 41, at 17. 
73 See Kiley & Roberts, supra note 45, at 9 (explaining that when the equilibrium 

real interest rate is low, a larger rate adjustment is necessary to achieve the inflation 
target). 

74 Listokin, supra note 12, at 828–34. 
75 Id. at 797–98. 
76 Id. at 797. 
77 The National Bureau of Economic Research officially declared a recession in 

June, 2020.  Business Cycle Dating Committee Announcement June 8, 2020, NBER 
(June 8, 2020), https://www.nber.org/news/business-cycle-dating-committee-
announcement-june-8-2020.  
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economic crises are bad.78  They are bad for businesses, workers, and 
housing markets.79  Credit markets contract, aggregate demand 
dissipates; in a nutshell, times are hard.  In 2008, the country was 
surprised by the collective acts of a disjunctive, opportunistic, and at 
times unscrupulous financial sector; in 2020 the world was surprised by 
an incredibly contagious and novel virus.  While the source of economic 
pain differs, both twenty-first century crises share a key feature: they hit 
an unprepared economy at a time when interest rates were lower than 
the ideal stimulus cut.80   

The financial crisis illustrated the exacerbated repercussions of a 
zero lower bound recession.81  If history is bound to repeat itself, at least 
the economic crisis surrounding COVID-19 presents an opportunity to 
test the alternative stimulus proposals born out of lessons from the last 
financial crisis.  Hedge fund activism is timely activity ripe for the test: 
as economic turmoil depletes market capitalizations and firm-
productivity, hostile activists increasingly prey on targets.82  The next 
Section examines the impact hostile activism has on various markets.  

 

 
78 It should be noted that different schools disagree about the effect of business 

cycles.  For instance, Austrian business cycle theorists argue that a free-market 
economy will generate enough savings to satisfy the amount of resources necessary to 
reallocate to real investment.  MCDONALD, supra note 53, at 137.  There is also 
disagreement about the long-term repercussions of recessions.  While traditional 
macroeconomics teaches that business cycles have no long-run consequences, 
Furman, supra note 14, at 710, recent economists have postulated that “the Great 
Recession appears to have permanently lowered growth rates in the U.S.”  Listokin, 
supra note 12, at 804. 

79 See Rodolfo Araujo et al., Blood in the Water: COVID-19 M&A Implications, 
HARV. L. SCH. F. ON CORP. GOV. (May 4, 2020), https://corpgov.law.harvard.edu/ 
2020/05/04/blood-in-the-water-covid-19-ma-implications/ (comparing the economic 
problems associated with the 2008 crisis and the current COVID-19 effects). 

80 The ideal stimulus cut is around 6%.  In 2008, the fed funds rate reached a high 
of 4.27%, until and the Federal Reserve began cutting rates dramatically that Fall.  
MACROTRENDS, supra note 68.  When COVID-19’s economic impacts began in 
February of 2020, the fed fund rate was around 1.5%.  Id.  

81 See Listokin, supra note 12, at 848–49 (explaining the more dramatic 
consequences of the Great Recession, including the highest drop in unemployment 
and output since any post-WWII U.S. Recession, and longer lasting effects). 

82 Ofer Eldar & Michael D. Wittry, Crisis Poison Pills, REV. CORP. FIN. STUD. 1, 
1 (2020); David A. Katz & Sabastian A. Niles, Activists Will Show Their True Colors 
in COVID-19 Pandemic (Apr. 1, 2020), https://corpgov.law.harvard.edu/ 
2020/04/01/activists-will-show-their-true-colors-in-covid-19-pandemic/ (“Recent 
13D filings by activists reveal increased accumulations during the past few days and 
weeks of March as the markets plunged.”); see also Martin Lipton, The Crisis and the 
Activists and Raiders, HARV. L. SCH. F. ON CORP. GOV. (Mar. 27, 2020), 
https://corpgov.law.harvard.edu/2020/03/27/the-crisis-and-the-activists-and-raiders/. 
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B. Hedge Fund Activism 
 

Activist investors initiate change within the companies they own 
through a variety of tactics.83  Activism becomes hostile when the target 
company’s board of directors resists the investors’ requests and fights 
to maintain control over the company.84  Hedge fund activists are 
shareholders that take large positions in target companies and use their 
power to exert influence over target firms.  They typically do this by 
demanding dividends, launching stock buyback programs, stripping 
assets, or acquiring a seat on the board of directors, which does not 
infrequently lead to the activist causing the company to sell itself.85  

Perspectives on hedge fund activism vary dramatically.  Some 
circles champion hostile activists for holding managers directly 
accountable to shareholders.  This perspective is associated with the 
shareholder primacy theory of corporate governance.86  Proponents 
argue that hedge fund activism adds shareholder value either by actively 
effecting change87 or merely because the potential of their engagement 
poses in terrorem pressures that motivate managers to operate 
efficiently and profitably.88  Indeed, the focus on short-term share price 
“is . . . born of an instrumental and empirical belief about how temporal 
bounding can improve overall performance.”89  In other words, a 
narrowly defined corporate purpose of maximizing shareholder wealth 
coupled with a short time horizon is sometimes desirable because the 
system reduces agency costs by providing a check on managers. 

 
83 Jill E. Fisch & Simone M. Sepe, Shareholder Collaboration, 98 TEX. L. REV. 

863, 881 (2020). 
84 See id. 
85 Iman Anabtawi & Lynn A. Stout, Fiduciary Duties for Activist Shareholders, 

60 STAN. L. REV. 1255, 1279 (2008). 
86 Shareholder primacy theorists contend that maximizing shareholder wealth is 

the only legitimate purpose of the corporation.  This objective, the argument goes, is 
best achieved by holding managers directly accountable to shareholders.  Lynn A. 
Stout, On the Rise of Shareholder Primacy, Signs of Its Fall, and the Return of 
Managerialism (in the Closet), 36 SEATTLE U. L. REV. 1169, 1173 (2013). 

87 See Marcel Kahan & Edward Rock, Anti-Activist Poison Pills, 99 B.U. L. REV. 
915, 918 (2019) (detailing the regular success of hedge fund activists in promoting the 
adoption of their proposals or obtaining board representation). 

88 See, e.g., Frank H. Easterbrook & Daniel R. Fischel, The Proper Role of a 
Target's Management in Responding to a Tender Offer, 94 HARV. L. REV. 1161, 1169 
(1981) (explaining that the market for corporate control “polices managers . . . and 
disciplines or replaces them if they stray too far from the services of shareholders”). 

89 Andrew Verstein, Wrong-Termism, Right-Termism, and the Liability Structure 
of Investor Time Horizons, 41 SEATTLE U. L. REV. 577, 589 (2018) (explaining the 
relationship between short-termism and asset-related problems). 
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Opponents respond that hedge fund activism harms non-shareholder 
constituencies and long-term value.90  Generally, the argument is that 
hedge fund activism causes excessive attention to short-term share price 
returns and rewards risky bets that have expected positive value only to 
shareholders.91  This camp is friendlier to the notion of stakeholder 
governance—the idea that corporate managers should run the firm in 
the interest of all constituencies.92  Consistent with this view, it is 
desirable to insulate managers from the market for corporate control, as 
doing so alleviates the pressure to prioritize short-term gains for few 
and instead invest in long-term growth for many. 

The divergence in ideologies has resulted in ample legal and 
economic research on the effects of hostile activism.  Commentators in 
this field focus on factors such as investment horizons, shareholder 
returns, company productivity, the effect on the labor market, and 
implications for non-shareholder constituencies.  This Section provides 
an overview of key conclusions relevant to the proposal herein.  

1. Short-Term Effects 

Hedge fund activists are frequently perceived as the “archetypal 
short-term investor.”93 The funds tend to exit their investments early to 
capitalize on short-term gains, leaving others to deal with whatever 
consequences are wrought.94  Indeed, activist hedge fund campaigns 

 
90 See generally Martin Lipton, Takeover Bids in the Target's Boardroom, 35 Bus. 

Law. 101 (1979) (arguing against the market for corporate control for reasons 
including the detriment to long-term growth and uncertainty felt by non-shareholder 
constituencies); Martin Lipton, Important Questions About Activist Hedge Funds, 
HARV. L. SCH. F. ON CORP. GOV. (Mar. 9, 2013, 10:10 AM), 
http://blogs.law.harvard.edu/corpgov/2013/03/09/important-questions-about-activist-
hedge-funds.  

91 Lipton, supra note 90, at 104. 
92 See Statement on the Purpose of a Corporation, BUS. ROUNDTABLE (Aug. 19, 

2019), https://www.businessroundtable.org/business-roundtable-redefines-the-
purpose-of-a-corporation-to-promote-an-economy-that-serves-all-americans 
(announcing the Roundtable’s move away from shareholder primacy towards a 
commitment to all stakeholders—customers, employees, suppliers, communities, and 
shareholders). 

93 Marcel Kahan & Edward B. Rock, Hedge Funds in Corporate Governance and 
Corporate Control, 155 U. PENN. L. REV. 1021, 1083 (2007); see also Martin Lipton, 
Empiricism and Experience; Activism and Short-Termism; the Real World of 
Business, HARV.  L. SCH. F. ON CORP. GOV. (Oct. 28, 2013), https:// 
corpgov.law.harvard.edu/2013/10/28/empiricism-and-experience-activism-and-
short-termism-the-real-world-of-business/. 

94 Strine, Jr., supra note 1, at 1928.  This point has been echoed by Blackrock 
CEO Larry Fink, a vocal proponent of the corporate social purpose.  See, e.g., Larry 
Fink, A Sense of Purpose, HARV.  L. SCH. F. ON CORP. GOV. (Jan. 17, 2018), 
https://corpgov.law.harvard.edu/2018/01/17/a-sense-of-purpose/ (“Without a sense of 
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result, on average, in short-term gains for shareholders.95  Studies have 
documented a 5% to 7% short-term average abnormal stock return when 
the market first learns of the activist’s intervention.96  

However, this increased return appears to be driven largely by 
campaigns that cause the company to sell itself or undertake large 
divestitures.97  One influential study in a series on hedge fund activism 
found that “activism that targets the sale of the company or changes in 
business strategy, such as refocusing and spinning off non-core assets, 
is associated with the largest positive abnormal partial effects of 8.54% 
and 5.95%, respectively.”98  In other words, hedge fund activists’ most 
profitable strategy is to push the sale of the company or divest from 
expensive projects.  Additionally, the researchers concluded that hedge 
funds can create value by fixing allocation inefficiencies, but no 
significant market response occurs when activism relates to capital 
reallocation—including debt restructuring, recapitalization, paying out 
dividends, or share repurchases.99  

That activists’ capital reallocation measures produce negligible 
market reaction is striking.  Short-termism is often propounded as a 
solution to asset-related problems, such as short-term cash flow.100  But 
measures such as debt restructuring or dividend payouts cut into a firm’s 
ability to grow and invest in future projects.  If the long-term tradeoff is 
more costly than the short-term benefit, short-termism will be an 

 
purpose, no company, either public or private, can achieve its full potential.  It will 
ultimately lose the license to operate from key stakeholders.  It will succumb to short-
term pressures to distribute earnings, and, in the process, sacrifice investments in 
employee development, innovation, and capital expenditures that are necessary for 
long-term growth.  It will remain exposed to activist campaigns that articulate a clearer 
goal, even if that goal serves only the shortest and narrowest of objectives.”). 

95 See John C. Coffee, Jr. & Darius Palia, The Wolf at the Door: The Impact of 
Hedge Fund Activism on Corporate Governance, 41 J. CORP. L. 545 (Colum. L. & 
Econ. Working Paper No. 521, 2015), https://ssrn.com/abstract=2656325 (detailing a 
series of hedge fund activist studies previously described). 

96 Alon Brav, Wei Jiang, Song Ma, & Xuan Tian, How Does Hedge Fund Activism 
Reshape Corporate Innovation?, 130 J. FIN. ECON. 237, 238 (2018). 

97 J.B. Heaton, The Unfulfilled Promise of Hedge Fund Activism, 13 VA. L. & 
BUS. REV. 317, 319 (2019); see also DONALD DEPAMPHILIS, MERGERS, 
ACQUISITIONS, AND OTHER RESTRUCTURING ACTIVITIES: AN INTEGRATED APPROACH 
TO PROCESS, TOOLS, CASES, AND SOLUTIONS 22 (10th ed. 2019) (“Hedge funds tend 
to have the greatest impact on shareholder returns when they prod management to sell 
a company, but their impact dissipates quickly if the sale of the company is 
unsuccessful.”). 

98 Alon Brav, Wei Jiang, Frank Partnoy & Randall Thomas, Hedge Fund 
Activism, Corporate Governance, and Firm Performance, 63 J. FIN. 1729, 1731 
(2008). 

99 Id.  
100 Verstein, supra note 89, at 589. 
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inappropriate time-horizon.101  Moreover, short-termism can prompt 
excessive risk-taking.  Because managers are accountable only to 
shareholders, it is problematic when the risks of a decision are 
externalized to non-shareholder constituencies—and society in 
general—while the reward is enjoyed only by shareholders.  
Shareholders will prefer risky bets that can be catastrophic if they do 
not pay off.  In fact, it has been suggested that short-termism prompted 
excessive risk taking that contributed to the financial crisis in 2008.102  

2. Long-Term Effects 
 
A common form of capital reallocation is for hedge fund activists to 

divest from research and development (“R&D”), a measure commonly 
ascribed to long-term growth.103  Further, short-term investors benefit 
from temporarily overvalued stock prices by selling their shares before 
the overvalued equity prices inevitably reverse when investors begin to 
“understand that the higher earnings were due to R&D cuts detrimental 
to long-term firm value.”104  Reduced investment, especially in R&D, 
reduces the growth rate of future output—an economically detrimental 
effect.105  

Research on the long-term impacts of hedge fund activism is less 
settled.  A prominent study found that hedge fund activism may 
generate abnormal long-term returns, but that those returns were 
statistically insignificant.106  And, it is less than clear that the short or 
long-term returns are caused by hedge fund activists.  Rather, it is more 
likely that performance is the result of hedge funds’ strong selection 
skills and the ability to identify undervalued stocks as targets—perhaps 

 
101 See generally, id. (illustrating how shareholder time horizons can be 

appropriate in certain circumstances and wrong in others and emphasizing that neither 
short-termism nor long-termism is always superior to the other). 

102 Lynne L. Dallas, Short-Termism, the Financial Crisis, and Corporate 
Governance, 37 J. CORP. L. 265, 268 (2012); Leo E. Strine, Jr., Why Excessive Risk-
Taking Is Not Unexpected, N.Y. TIMES (Oct. 5, 2009, 1:30 PM), 
http://dealbook.nytimes.com/2009/10/05/dealbook-dialogue-leo-strine/. 

103 Alon Brav, Wei Jiang & Hyunseob Kim, The Real Effects of Hedge Fund 
Activism: Productivity, Asset Allocation, and Labor Outcomes, 28 REV. FIN. STUD. 
2723, 2734 (2015); K.J. Martijn Cremers & Simone M. Sepe, The Shareholder Value 
of Empowered Boards, 68 STAN. L. REV. 67, 126–27 (2016).  

104 Martijn Cremers, Ankur Pareek, & Zacharias Sautner, Short-Term Investors, 
Long-Term Investments, and Firm Value: Evidence from Russell 2000 Index 
Inclusions, Harv. L. Sch. F. Corp. Governance (Apr. 30, 2019), 
https://corpgov.law.harvard.edu/2019/04/30/short-term-investors-long-term-
investments-and-firm-value-evidence-from-russell-2000-index-inclusions/. 

105 Furman, supra note 14, at 717. 
106 Lucian A. Bebchuk, Alon Brav & Wei Jiang, The Long-Term Effects of Hedge 

Fund Activism, 115 COLUM. L. REV. 1085, 1129 (2015). 
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because of their access to private information not yet reflected in the 
company’s stock price—rather than their ability to create growth.107 

Ultimately, the time horizon trade-off begs the question of whether 
economic benefits of hedge fund activism justify its costs, especially 
during recessions.108  Short-term strategies do advance immediate 
growth, and they can help temper inefficient asset allocation.  Short-
termists can accuse others of excessive long-termism.109  But if the long-
term ailments are far costlier than the short-term gains, society’s interest 
will align with a longer investment horizon.  The lasting repercussions 
of hedge fund activism elevate the need to find potential complements 
to monetary stabilization.110 

3. Wealth Transfer from Other Constituencies  

Another consequence of hedge fund activism involves the transfer 
of wealth to shareholders from other constituencies.  “In a minority of 
cases, activist hedge funds may bring some lasting value for 
shareholders but largely at the expense of workers and bond holders; 
thus, the impact of activist hedge funds seems to take the form of wealth 
transfer rather than wealth creation.”111  Wealth transfers are of 
debatable efficiency during ordinary times, but during the zero lower 

 
107 K. J. Martijn Cremers, et al., Hedge Fund Activists: Value Creators or Good 

Stock Pickers? 3 (Jan. 21, 2021) (unpublished manuscript) (Available at SSRN: 
https://ssrn.com/abstract=3614029 (finding evidence that supports the hypothesis that 
whatever long-term gains associated with hedge fund activists’ engagements results 
from the fund’s access to private information about the target’s undervaluation that is 
not yet impounded into the company’s stock price and finding no evidence to support 
the countervailing hypothesis that activists create value). 

108 See, e.g., Kahan & Rock, supra note 93, at 1087 (“Short-termism thus presents 
the potentially most important, most controversial, most ambiguous, and most 
complex problem associated with hedge fund activism.”); Lipton, supra note 93 
(“While there is no question that almost every attack, or even rumor of an attack, by 
an activist hedge fund will result in an immediate increase in the stock market price 
of the target, such gains are not necessarily indicative of real value creation.  To the 
contrary, the attacks and the efforts by companies to adopt short-term strategies to 
avoid becoming a target have had very serious adverse effects on the companies, their 
long-term shareholders, and the American economy.”). 

109 Verstein, supra note 89, at 579; Jesse M. Fried, The Uneasy Case for Favoring 
Long-Term Shareholders, 124 YALE L.J. 1554, 1625 (2015). 

110 Furman, supra note 14, at 717. 
111 Yvan Allaire & Francois Dauphin, “Activist” Hedge Funds: Creators Of 

Lasting Wealth? What Do The Empirical Studies Really Say?, Institute For 
Governance Of Private And Public Organizers, IGOPP (July 17, 2014), 
https://igopp.org/wp-content/uploads/2014/07/IGOPP_Article_Template2014_ 
Activism_EN_v6.pdf. 
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bound they do not boost stimulus because growth requires value to be 
created, not merely redistributed.112  

Since short-term gains resulting from hedge fund activism are most 
significant when the company has pressured the target to sell itself,113 
this is a frequently deployed strategy. And because employees tend to 
experience job and wage loss when the firm is sold, hedge fund activism 
usually harms employees.114  Indeed, even without divestitures, 
employees at firms targeted by hedge fund activism experience lost jobs 
or wage reduction at an economically significant level.115  Studies have 
documented that the average wage of all employees at target firms 
decreased by a range of 5% to 13.3% after activist engagement.116 

Hedge fund activism also amounts to a wealth transfer from 
creditors to shareholders.117  An example of this expropriation occurs 
when the activist engages in asset dilution by increasing dividend 
payouts, and leveraging up, or substituting assets by pushing the sale of 
the target firm.118  Some studies have argued that activist strategies 
generate shareholder gains only by increasing insolvency risk, which 
benefits shareholders at the expense of creditors.119  

Importantly, the increased insolvency risk raises the target firm’s 
cost of debt, both in terms of bank lending and bondholder financing.120  
One study documented that in the year following activist engagement, 
“targets are charged significantly higher spreads on their loans.  In 
addition, their loans have significantly shorter maturities, more 
frequently require collateral, and include more restrictive debt 

 
112 Listokin, supra note 12, at 833–34. 
113 Heaton, supra note 97, at 320 (arguing that these short-term gains are in fact 

the only economically significant effects of hedge fund activism); Strine, Jr., supra 
note 1, at 1904 (noting that hostile activists’ success includes the sale of the target 
company). 

114 Brav, Jiang & Kim, supra note 103, at 2753. 
115 Id. 
116 Id. 
117 E.g., Coffee & Palia, supra note 95, at 588–89 (explaining studies finding 

abnormal bond returns 10-days before and one-day after the filing date of -3.9% and 
average abnormal bond returns for one-year after the filing date an additional -4.5%); 
Strine, Jr., supra note 1, at 1940–41 (explaining that human investors are likely to be 
invested not only in equity securities, but also debt securities, and are likely to be 
harmed by transfer of debt capital to equity capital). 

118 Sean J. Griffith & Natalia Reisel, Dead Hand Proxy Puts and Shareholder 
Value, 84 U. CHI. L. REV. 1027, 1038 (2017). 

119 Sean J. Griffith & Natalia Reisel, Dead Hand Proxy Puts, Hedge Fund 
Activism, and the Cost of Capital 1 (Jan. 19, 2018) (unpublished manuscript) 
(Available at SSRN: https://ssrn.com/abstract=2799491).   

120 Yinghua Li & Jin Xu, Hedge Fund Activism and Bank Loan Contracting 4–5 
(AFA 2011 Denver Meetings Paper, 2010), https://ssrn.com/abstract=1573217. 
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covenants.”121  And target firms tend to experience credit rating 
downgrades, which is consistent with the expropriation effect.122  

Moreover, hedge fund activism can significantly reduce existing 
bondholders’ wealth.123  Researchers have identified a pattern of 
negative abnormal bond returns following target events.124  Crucially, 
negative bond performance extends through the long term.125  Negative 
excess bond returns are correlated with decreases in the firm’s cash and 
assets as well as increased dividend payouts—“loss of collateral 
effects.”126  Note that problems arise when a target firm experiences a 
loss of collateral and is simultaneously blocked from obtaining 
financing unless it offers up even more collateral than it usually must.127  

The sale of the target brings yet another negative externality.  Hedge 
fund activists play with large, publicly traded companies.128  Given that 
activists’ most profitable strategies involve pushing the target 
companies to sell themselves or divest assets, the result could, in theory, 
lead to increased prices and reduced consumer surplus.129  Moreover, 
when the target company is sold to other large, public company buyers, 
the resultant increase in market concentration and market power can be 
especially damaging.130  Even when the hedge fund activist campaign 
results in a going private transaction and major divestiture, the 
disappearance of the target firm from the market will increase the 
existing competitors pro rata market share. 

4. Market for Corporate Control  

Also crucial to this countercyclical antitakeover law proposal is 
evidence that the value of the market for corporate control depends, at 
least partly, on the business cycle.  A foundational study by Lucian 
Bebchuk, Alma Cohen, and Allen Ferrell found that that shareholder 
value is negatively correlated with management entrenchment from 

 
121 Id. 
122 Id. at 6.  
123 Emanuel Zur & April Klein, The Impact of Hedge Fund Activism on the Target 

Firm's Existing Bondholders, 24 REV. FIN. STUD. 1735, 1735 (2011).  Specifically, 
bondholders experience average 3.9% negative excess return after the initial 
announcement and a 4.5% negative excess return over the remaining year.  Id. 

124 Id. 
125 Hadiye Aslan & Hilda Maraachlian, Wealth Effects of Hedge Fund Activism 4 

(EFA Bergen Meetings Working Paper), https://ssrn.com/abstract=993170 (last 
updated Aug. 3, 2018). 

126 Zur & Klein, supra note 123, at 1735. 
127 Id. 
128 Caleb N. Griffin, The Hidden Cost of M&A, 2018 COLUM. BUS. L. REV. 70, 

125 (2018). 
129 Id.  
130 Id. 
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1990 through 2003.131  Put differently, shareholders respond negatively 
when firms implement antitakeover devices.  At least, that is true during 
ordinary economic times.  

Subsequent research reveals that the value of entrenchment depends 
on the prevailing economic environment.  An early study on 
entrenchment and recessions found that positive shareholder returns 
associated with exposed management disappear completely during a 
recessionary period.132  Between July 2007 and December 2008, the 
share prices of companies with above-average entrenchment levels 
outperformed those of companies that did not implement antitakeover 
devices.133  Professor Jay Kesten explained: 

 
the benefits of the market for corporate control peak 
during times of strong economic growth, which are 
characterized, in the aggregate, by increased corporate 
profitability (along with associated potential for high 
agency cost) and markedly increased takeover frequency 
(along with associated takeover premiums for target 
shareholders).  However, as the magnitude of these 
variables decrease, as is typical during recessions, so too 
do the benefits conferred by exposure to the market for 
corporate control.134 

 
Thus, even if activist engagements can normally result in share price 
gains, shareholders appear to prefer managers to respond to the crisis 
and focus on long-term growth.  

Recent findings bolster this trend.135  In the last two decades, firms 
have increasingly adopted antitakeover devices—specifically, poison 
pills—when U.S. capital markets experience steep declines or excessive 
volatility.136  

 

 
131 Lucian Bebchuk, Alma Cohen & Allen Ferrell, What Matters in Corporate 

Governance?, 22 REV. FIN. STUD. 783, 783 (2009) (finding that six antitakeover 
devices in particular were responsible for a significant negative correlation between 
entrenchment and stock returns). 

132 Jay B. Kesten, Managerial Entrenchment and Shareholder Wealth Revisited: 
Theory and Evidence from a Recessionary Market, 2010 BYU L. REV. 1609, 1609–
10 (2010). 

133 Id. at 1617, 1647. 
134 Id. at 1616. 
135 Eldar & Wittry, supra note 82, at 32.  However, the researchers find that the 

nature of the poison pills resembles crisis management more than an entrenchment 
device.  Id. at 3. 

136 Id. at 1. 
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We find that announcements of these pills are met with 
immediate positive stock price reactions in various event 
windows in the 10 days following the pills’ adoptions.  
In contrast, a matched sample of firms (based on two-
digit SIC industry, size and leverage) that had not 
adopted a pill did not experience a similar price reaction 
in the same period.  These results suggest that, at least 
initially, shareholders viewed the adoption of the pill 
positively on average.137 

 
The authors further concluded that the poison pill may be conducive to 
shareholder value to the extent that it succeeds in fending off activists 
whose accumulations of stock are disruptive to firms’ crisis strategies.138  

Taken together, these studies support the notion that the ideal 
models and time horizons for corporate governance regimes vary.  In 
ordinary economies, it may well be that short-termism disciplines lazy 
managers.  But in stressed periods, it may be beneficial for law to help 
managers insulate themselves so that they can focus on responding to 
the catastrophe at hand. 

 
*** 

 
To summarize, precise conclusions about these hostile engagements 

are frustrated because the impacts are wide ranging.  In order to evaluate 
the desirability to the economy as a whole, one must evaluate activism’s 
impact on at least the financial markets (both equity and credit), the 
labor market, and the supply market.  In attempting to account for 
interdependencies across the market, a macroeconomic lens is superior 
to microeconomics.139  Part III examines the variety of activism’s 
impacts and illustrates how the consequences can be counterbalanced.  
It should be noted that the analysis is not in any way a precise empirical 
proof.140  Instead, this Note simply identifies a handful of consequences 
that are important to the economy, accounts for existent empirical 
trends, evaluates the normative economic trade-offs, and conducts a 

 
137 Id. at 3. 
138 Id. at 5. 
139 See Listokin & Murphy, supra note 29, at 380 (“Macroeconomics is closely 

linked to microeconomics in that macroeconomics derives predictions of aggregate 
economic measures from microeconomic-based predictions of individual agents' 
behaviors.  To derive aggregate predictions, the study of macroeconomics must 
explicitly account for interdependencies in the economy across markets.”). 

140 It is nearly impossible to prove empirically whether shareholder wealth 
maximization improves stakeholder welfare.  Doing so would require “an 
unfathomably sophisticated economic modeling system.”  Griffin, supra note 128, at 
77. 
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crude balancing assessment.  The intention is to illustrate how zero 
lower bound recessions can cause antitakeover law to become 
inefficient and to show how reforming the antitakeover regime could 
provide a source of stimulus. 

Hedge fund activism is currently relevant, given the recent uptick in 
activist events.141  In the early stages of an economic downturn, firms 
become increasingly susceptible to takeovers and activists take 
advantage of cheap financing.142  As explored next, the negative 
externalities of hostile takeovers are exacerbated during zero lower 
bound recessions, which suggests that measures are protective measures 
are warranted to avoid the collectively self-destructive effects of the 
economic crisis. 

III. CONDUCTING A CONSEQUENCE-BASED INQUIRY TO DETERMINE 
WHETHER ANTITAKEOVER LAW SHOULD CHANGE 

 
The normative school on law and economics views law as a tool for 

remedying market failures.143  However, legal decisions require trade-
offs; merely stimulating demand may not justify doing so if it produces 
an inefficient outcome.144  Thus, to determine whether evolving market 
conditions require a change to the law, it is necessary to select the 
appropriate tool for analysis. 

 
141 Eldar & Wittry, supra note 82, at 1; Katz & Niles, supra note 82 (noting the 

recent 13D filings by activists increased in late March as markets plummeted). 
142 Eldar & Wittry, supra note 82; Joseph A. Castelluccio et al., Activism and the 

Outbreak: How Activist Investors – and the Companies They Target – May Respond 
to the COVID-19 Pandemic, MAYER BROWN (Mar. 27, 2020), 
https://www.mayerbrown.com/en/perspectives-events/publications/2020/03/ 
activism-and-the-outbreak-how-activist-investors-and-the-companies-they-target-
may-respond-to-the-covid19-pandemic (explaining that activist investors take 
advantage of company valuations that dropped rapidly because of COVID-19 
implications).  Aside from the uptick at the front-end of a downturn, hedge fund 
activism is procyclical; “[a]ctivism events peak in good times, whereas there is 
increased exit and a decline in engagements in recessions.”  Alon Brav, Wei Jiang, & 
Hyunseob Kim, Recent Advances in Research on Hedge Fund Activism: Value 
Creation and Identification, 7 ANN. REV. FIN. ECON. 579, 581 (2015); see also Mike 
Burkart & Amil Dasgupta, Why Is Hedge Fund Activism Procyclical? 2 (CEPR 
Discussion Paper No. DP9400) (June 5, 2013), https://ssrn.com/abstract=2244089.  
Accordingly, the harm caused by hedge funds who strip assets or push a sale and then 
exit is likely to compound during busts. 

143 Jonathan Klick & Francesco Parisi, Wealth, Utility, and the Human Dimension, 
N.Y.U. J.L. & LIBERTY 590, 591 (2005); see also, e.g., Schwarcz, supra note 38, at 
172 (engineering a normative framework to assess when market failures justify a 
change in law).  Indeed, defining which school of thought on law and economics aids 
in defining efficiency standards. 

144 LISTOKIN, supra note 14, at 140.   
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Kaldor-Hicks efficiency is the microeconomic standard for 
analyzing rigorous welfare paradigms.145  Practically, the Kaldor-Hicks 
criterion requires a comparison of the gains of one group and the losses 
of another group—action is efficient so long as gainers gain more than 
losers lose.146  But, defining efficiency for macroeconomic policies does 
not always fit squarely within existing models because traditional law 
and economics is founded on microeconomic principles and tailored to 
microeconomics conditions.147 

While the cost-benefit analysis (“CBA”) is a popular favorite for 
addressing microeconomic efficiency, it is ineffectual for assessing 
macroeconomic policy decisions for a few reasons.  First, traditional 
CBA observes a narrow set of considerations and usually ignores 
employment effects.148  Moreover, traditional CBA neglects business-
cycle effects, which are critical to countercyclical policy analysis.149  
Relatedly, the tool has also been criticized for the practical challenges—
or impossibility—of attaching distributive weights to certain costs and 
benefits.150  CBA relies on a simple equation to determine whether the 
costs of one choice outweigh the benefits of another choice.151  But it is 
impossible to reliably quantify all of the costs and benefits of a complex 
and business-cycle-dependent macroeconomic problem.152  

 
145 Klick & Parisi, supra note 143, at 597. 
146 Id. 
147 Id. These models include the pareto criterion, which is generally not concerned 

with distributive allocations; the Kaldor-Hicks utilitarian test, which measures 
decisions by comparing the aggregate payoffs of the various alternatives and selecting 
the option that maximizes such summation; and the Nash Non-Linear Social 
Preferences, which holds that social welfare maximization requires more than 
maximizing total payoffs and is concerned for human character.  Id. at 598. 

148 Jonathan S. Masur & Eric A. Posner, Regulation, Unemployment, and Cost-
Benefit Analysis, 98 VA. L. REV. 579, 580 (2012).  For an overview of traditional cost 
benefit analysis, see Bronsteen et al., supra note 59, at 1642.  One problem with cost 
benefit analysis is that it typically ignores the costs associated with unemployment.  
Id. at 1619, n.63.  Relatedly, “in cost benefit analysis a central problem is how to 
aggregate the costs and benefits that accrue to different people.”  Richard R. Layard, 
Guy Mayraz & Stephen Nickell, The Marginal Utility of Income, 92 J. PUB. ECON. 
1846, 1846 (2008). 

149 Judge, supra note 30, at 296. 
150 Bronsteen et al., supra note 59, at 1654. 
151 Kelman, supra note 28, at 1222. 
152 Driesen, supra note 16, at 59.  Driesen notes that in these situations, legal 

policymakers tend to substitute neoclassical economics in lieu of traditional CBA in 
the sense that the analysis quantifies the costs and benefits in price terms.  Id.  
Professor Kathryn Judge has also criticized the use of CBA in financial regulation for 
its neglect of considering aggregate demand for a given class of financial instruments.  
Judge, supra note 30, at 296.  Others agree that traditional CBA is inadequate for 
guiding questions of legal reform in areas with systemic financial impacts.  Furman, 
supra note 14; see also Hafiz, supra note 14, at 1141 (explaining administrators’ 
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One way to confront the compatibility issue is to refine the 
understanding of the Kaldor-Hicks model so that efficient policies 
depend on the business cycle.153  Professor Yair Listokin insightfully 
explained that adherence to a time-invariant Kaldor-Hicks definition is 
inefficient because maximizing the pie at the zero lower bound requires 
different policies than would be called for in ordinary economic 
times.154  Therefore, he suggested modifying the CBA to account for the 
different economics of a zero lower bound interest rate environment.155  
For example, Listokin applied a modified CBA to analyze how the 
Keystone XL Pipeline project would have been beneficial to the 
macroeconomy during immediate years following the Great Recession, 
but it would not have provided an appreciable level of stimulus after the 
economy had recovered.156  In addition to the business cycle, Listokin 
also considered the summation of the costs incurred by consumers, 
investors, and workers.157  By altering the CBA at the margins, he 
showed how law and macroeconomics can fit comfortably with familiar 
tools of efficiency definitions.  

Another option is the consequence-based inquiry.  Like Listokin, 
Professor Steven Schwarcz has taken issue with traditional CBA as a 
tool for assessing whether legal changes are desirable because the CBA 
merely addresses the “how” question of regulation, rather than 
“when.”158  Schwarcz argued that financial market changes should drive 
legal changes if market failures cause consequences harmful enough to 
justify legal change after accounting for the consequences of imposing 
new policy.159  In this way, the consequence-based inquiry guides the 
decision of when new policy is efficient.  

Similar to the traditional CBA, a consequence-based inquiry 
conducts a balancing analysis but considers a broader range of factors—
specifically, the consequences of the existing problem and 
consequences of proposed solutions.160  Unlike the CBA, the 
consequence-based inquiry does not assume that it is feasible to ascribe 

 
preferences for holistic economic and social scientific analysis, rather than the 
traditional cost benefit analysis). 

153 LISTOKIN, supra note 14, at 140. 
154 Id.  As Listokin notes, Hicks himself emphasized that classical economics does 

not apply during the zero lower bound, but rather Keynesian economics does.  Id.  This 
concept underlies Listokin’s argument that static law contravenes the principle that 
law should be efficient, all else equal. 

155 Id. 
156 Listokin, supra note 12, at 831–34. 
157 Id. 
158 Schwarcz, supra note 38, at 168. 
159 Id. at 166. 
160 Id. at 167–68. 



 

2021 COUNTERCYCLICAL ANTITAKEOVER 
LAW 

345 

a precise measurement to all relevant consequences.161  Given the 
difficulty of quantifying the wide-ranging effects on a variety of 
corporate constituencies, this is an attractive feature for an inquiry into 
antitakeover law.162  Still, the consequence-based inquiry can take a 
calculated approach: because consequentialist reasoning requires some 
method for determining which outcomes are normatively superior to 
alternatives, one can constrain normative standards to economics.163 

While Schwarcz’s normative framework for consequence-based 
inquiry is focused on financial markets and Listokin’s modified cost-
benefit analysis attends to broader economic policies, the two 
methodologies are not dissimilar.164  Indeed, both professors 
acknowledge that changing times and markets can cause traditionally 
efficient institutional frameworks to become inefficient.165  Both also 
recognize the need to balance a wide range of factors when charged with 
carrying out macroeconomic stability.166  For the purposes of deciding 
whether to impose countercyclical antitakeover law to correct for the 
market failures associated with the zero lower bound, this Note adheres 
to those broad principles.  Specifically, it balances the consequences—
as confined to economic standards—incurred by a variety of social 
institutions and compare the aggregate payoffs to decide whether 
countercyclical antitakeover law would maximize the summation. 

This Part proceeds in step with the process of the consequence-
based inquiry.167  Section A identifies the failures of monetary policy 
and the market for corporate control as two market changes.  
Concluding these consequences are harmful market failures, Section B 
advances to the next step: considering a solution that could correct for 
those market failures.  That section argues that amending antitakeover 
law may mitigate or correct for the harmful consequences of the 
aforementioned market failures.  Section C identifies and examines the 
consequences of imposing those changes.  Section D moves slowly 
through the final step, which requires balancing the consequences to 
decide upon a course of action.  The analysis concludes that 
implementing countercyclical antitakeover law can serve as an 
alternative stimulus policy. 

 
161 Id. 
162 Hostile activism affects shareholders, creditors, employees, consumers, 

suppliers, and communities.  Troy A. Paredes, The Firm and the Nature of Control: 
Toward A Theory of Takeover Law, 29 J. CORP. L. 103, 103–04 (2003).  

163 Schwarcz, supra note 38, at 167. 
164 For a discussion on consequentialism, pragmatism, and cost-benefit analyses, 

see id. at 166–68. 
165 Id. at 164. 
166 Id. at 180–81. 
167 Id. at 168. 
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A. Identifying Invalid Monetary Policy and the Failure of the 
Market for Control as Market Failures 

 
In ordinary economies (when interest rates are not constrained by 

the zero lower bound) long-run economic output is driven by the 
economy’s capacity to supply goods and services.168  The only way to 
increase output is to increase one of the factors that determines supply 
capacity: the size of the labor market, the stock of capital, or an 
economy’s technological innovation.169  Monetary policy effectuates 
stimulus through adjusting interest rates, which impacts overall 
spending in the economy—also called “aggregate demand.”170  
However, monetary policy fails when interest rates are constrained by 
the zero lower bound.  In those economies, economic growth—
measured by output—is by aggregate demand rather than supply.171  

A zero lower bound recession produces two market failures.  First, 
the nature of a zero lower bound recession causes the failure of 
traditional stimulus policies.172  Larger percentage cuts have been 
necessary to produce the same degree of stimulus.173  While negative 
interest rates are theoretically possible and have occurred in other 
countries,174 the fed funds rate has never been negative in the U.S. 
economy.175  This Note proceeds on the assumption that rates will not 
go much below zero, if at all.  Under this assumption, extremely low 
rates cannot be reduced enough to spur growth, leading to prolonged 
recessions costing trillions of dollars.176  The failure of monetary and 
fiscal policy constitutes a market failure.  Traditional law and 
economics operates under the assumption that the economy is 

 
168 Listokin, supra note 12, at 793.  
169 Id. at 793–94.  
170 Listokin, supra note 22, at 46, 49. 
171 Id. at 46; see also Gianluca Benigno & Luca Fornaro, Stagnation Traps 1 (Ctr. 

for Applied Macroecon. Analysis, CAMA Working Paper No. 22/2017, 2017), 
https://ssrn.com/abstract=2938211 (adopting the Keynesian theory that 
unemployment arises due to weak aggregate demand). 

172 See supra Part II.A. 
173 Kiley & Roberts, supra note 45, at 44–45. 
174 The European Central Bank cut rates below zero in 2014, followed shortly 

thereafter by European countries of Sweden, Denmark, and Switzerland, and the Bank 
of Japan implemented negative rates in 2016.  Daniel Strauss, Trump Has Ramped Up 
Calls For Negative Interest Rates. Here's What They Are and Why They Matter, 
MARKETS INSIDER (Sept. 11, 2019, 11:03 AM), https://markets.businessinsider.com/ 
news/stocks/negative-interest-rates-explained-what-they-are-why-they-matter-2019-
8-1028516867. 

175 Jessica Dickler, What Negative Interest Rates Would Mean for Your Wallet, 
CNBC (May 13, 2020, 2:49 PM), https://www.cnbc.com/2020/05/13/what-negative-
interest-rates-would-mean-for-your-wallet.html. 

176 Listokin, supra note 12, at 794–95. 
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consistent.177  This inaccurate assumption produces inefficient legal 
rules, which contravenes the premise that law should be efficient, all 
else equal.178  

The second market failure is the failure of the market for control.  
Some of the benefits of the free market for control dissipate during a 
recession while the negative consequences are exacerbated.  For 
instance, the positive value that shareholders place on the market for 
corporate control disappears during recessions;179 instead, companies 
that implement entrenchment devices outperformed companies without 
the provisions.180  

Moreover, the negative externalities of activism-related 
consequences carry different weight during a zero lower bound.  A 
successful takeover event might result in a premium for shareholders 
but might also mean thousands of lost jobs and harm to the local 
community.181  In that case, the increased shareholder value would 
merely be a transfer of wealth from other constituencies rather than a 
creation of wealth.  Since distribution of capital becomes more 
important in an economy driven by aggregate demand, this capital 
reallocation is inefficient.182  In fact, the wealth transfer has the negative 
effect of lowering aggregate demand because aggregate demand 
depends on total consumption in the economy, and laborers have a 
higher propensity to consume, while shareholders are more likely to 
save their additional returns.183  In a zero lower bound economy, this 
means less output and employment.184  

Additionally, hostile activism tends to impair the target company’s 
creditworthiness.185  This result occurs because creditors are directly 
harmed when the hostile activist causes the target to pay out capital to 
shareholders, increase leverage, or partake in riskier investment 

 
177 Id. at 797–98. 
178 Id. 
179 Kesten, supra note 132, at 1616. 
180 Id. at 1647.  
181 Paredes, supra note 162, at 104. 
182 Listokin, supra note 12, at 826, 834; see also Hayashi & Murphy, supra note 

14 at 780 (explaining that “[i]ncome and wealth distributions also matter for assessing 
the net effect of a policy change on the macroeconomy,” and noting that “[l]ow-
income households are particularly likely to consumer out of additional income”). 

183 Listokin explains that that consumers are more likely to consumer or invest an 
incremental dollar than producers.  See Listokin, supra note 12, at 834.  His 
inefficiency point can be reduced to marginal utility—laborers and low-income people 
are more likely to spend an incremental dollar than wealthy shareholders, similar to 
the relationship between consumers and producers.  See Masur & Posner, supra note 
14, at 866 (“[L]ow-income people spend a larger share of their paycheck than high-
income people, who save a portion of it.”). 

184 Listokin, supra note 12, at 834. 
185 See supra Part II.B.3. 
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opportunities.186  Credit plays an essential role in economic cycles, and 
impairing credit access during a recession invites disastrous 
consequences.187  During recessions, credit markets generally tighten188 
and lenders retreat from riskier products like corporate debt, leading to 
an undesirable credit crunch.189  While it is sometimes thought that 
recessions cause a restriction in credit, Schwarcz suggests that lack of 
credit availability may have actually caused the financial crisis of 2008, 
rather than the reverse.190  Regardless of causality, “we should try to 
identify and correct systemwide flaws that can undermine credit 
availability.”191 

Given the diminished benefits and amplified negative repercussions 
of hostile activism during a zero lower bound recession, a second 
market failure is the market for corporate control.  Accordingly, the next 
step is to examine a potential solution that could mitigate this market 
failure. 

B. Deploying Dead Hand Poison Puts as a Form of 
Countercyclical Antitakeover Law to Correct for Market 
Failures 
 
Adopting a countercyclical approach to the law of antitakeover 

devices could address the failure of the market for corporate control and 
provide a stimulating effect to the macroeconomy.  One antitakeover 
device emerges as a particularly suitable option to effectuate this 
proposal: the dead hand poison put (“DHPP”).  Poison puts are debt 
covenants that both advance creditors’ interests and frustrate hostile 
activism and takeovers.  However, unfavorable judicial rulings have 
thwarted poison puts’ full potential, particularly poison puts with “dead 
hand” features and particularly when the provisions appear in note 
indentures rather than bank loan agreements.  This Section overviews 
the DHPP and the law that applies to them, then frames the devices as 
attractive tools to advance countercyclical antitakeover law. 

 
186 Griffith & Reisel, supra note 119, at 2. 
187 John Geanakoplos, The Credit Surface and Monetary Policy, in PROGRESS 

AND CONFUSION: THE STATE OF MACROECONOMIC POLICY 143 (MIT Press 2016). 
188 Masur & Posner, supra note 14, at 878; see also Credit Crunch, INVESTOPEDIA, 

https://www.investopedia.com/terms/c/creditcrunch.asp (Sept. 9, 2019). 
189 Masur & Posner, supra note 14, at 878. 
190 Steven Schwarcz, The Financial Crisis and Credit Unavailability: Cause or 

Effect?, 42 BUS. LAW. 409, 411 (2017). 
191 Id. at 419. 
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1. (Dead Hand) Poison Puts 

Financing contracts typically contain covenants that serve to 
mitigate agency problems and alleviate access to finance by providing 
contingent control rights.192  Poison puts, sometimes called “proxy 
puts,” are covenants in lending agreements that trigger an obligation to 
immediately repay a corporation’s outstanding debt at a specific rate 
upon a particular type of takeover-related activity.193  Poison puts were 
initially created to protect creditors from a sudden hit to credit risk 
caused by hostile takeovers.194  They can also be effective antitakeover 
devices because they raise the cost—sometimes prohibitively so—of 
replacing the company’s debt for whomever is left in control.195 

Standard poison puts generally have two independent triggers.  
First, the change in control trigger (sometimes called the “proxy fight 
trigger”) lets a creditor accelerate debt if the majority of a corporation’s 
board is replaced.196  Second, the control block trigger is activated upon 
the purchase of a specified percentage of a corporation’s shares.197  
Ordinary proxy puts have a waiver provision that lets an incumbent 
board approve a change in control—thereby avoiding the triggering 
event.198  That waiver permits ordinary board succession, but an 
incumbent board retains the option to refuse approval for turnover that 
is likely to pose news strategies that threaten to harm creditors’ 
interests.199 

However, current case law suggests that a board is required to 
approve the change in control trigger for the purposes of avoiding 
triggering the put, absent a good faith belief that the dissident slate is 
unqualified or would seriously threaten the company’s ability to repay 
its creditors.200  The Delaware courts first expressed concern with poison 

 
192 Sudheer Chava & Michael R. Roberts, How Does Financing Impact 

Investment?: The Role of Debt Covenants, 63 J. FIN. 2085, 2086 (2018). 
193 Liz Hoffman, Banks Feel the Heat from Lawsuits, WALL STREET J. (Apr. 28, 

2015, 6:14 PM), https://www.wsj.com/articles/banks-feel-the-heat-from-lawsuits-
1430259260?alg=y. Poison puts are a subset of change in control provisions, which 
are clauses in third party contracts that, in the event of a takeover, confer benefits upon 
a third party at the target company’s detriment. See LYNN LOPUCKI & ANDREW 
VERSTEIN, BUSINESS ASSOCIATIONS: A SYSTEMS APPROACH 399–400 (2020). 

194 Griffith & Reisel, supra note 118, at 1039. 
195 See, e.g., Richard G. Clements, Poison Debt: The New Takeover Defense, 42 

BUS. LAW. 747, 759 (1987). 
196 Griffith & Reisel, supra note 118, at 1040. 
197 Id. at 1040. 
198 Id.  
199 Id. 
200 Duties notwithstanding, boards tended to approve dissident slates as a practical 

matter anyway, especially when the challengers had shareholder approval.  F. William 
Reindel, “Dead Hand Proxy Puts”—What You Need to Know, HARV. L. SCH. FORUM 
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puts in San Antonio Fire & Police Pension Fund v. Amylin Pharmacies, 
Inc.201 and noted the provisions’ potential to operate as “coercive” and 
“improper entrenchment devices.”202  In this case, a proxy challenge 
threatened to trigger poison puts in the company’s lending agreements 
that would require the company to repurchase $915 million of its debt.203  
Attempting to waive the triggering event pursuant to a settlement 
agreement with the activist hedge fund, the board of directors sought to 
approve the dissident slate without endorsing it as its own.204  The Court 
of Chancery interpreted the approval clause in the trust indenture to 
mean that the board has the power to approve a slate of nominees—
whether nominated by the board or a shareholder—for the purposes of 
an indenture without endorsing or recommending them as its own 
slate.205  The board has the right to approve the dissident slate so long 
as the approval is “in conformity with the implied covenant of good 
faith and fair dealing and in accordance with their normal fiduciary 
duties.”206 

While Amylin ultimately turned on contract interpretation, the 
Delaware Supreme Court dealt squarely with the issue of the board’s 
fiduciary duty in “approving” the poison put in Kallick v. Sandridge 
Energy, Inc.207  There, the board of directors actively resisted a proxy 
contest and warned shareholders that voting for the dissident slate 
would likely cause “material economic harm” by implicating a $4.3 
billion debt acceleration.208  Crucially, the board’s warning was largely 
unfounded: lenders had agreed to cheaply refinance the target’s debt if 
the dissident slate won, and the likelihood of needing to refinance was 
slim.209  Given the strong credit market, it was highly unlikely that 
bondholders would tender their notes at par value—a price lower than 
they would have receive on the prevailing secondary market.210  More 
compelling to the Court’s reasoning was the fact that the board was 
unable to point to any reason that the dissident slate was unqualified or 
threatened the company’s ability to repay creditors.211  Accordingly, the 

 
ON CORP. GOV. (June 10, 2015), https://corpgov.law.harvard.edu/2015/06/10/dead-
hand-proxy-puts-what-you-need-to-know/. 

201 San Antonio Fire & Police Pension Fund v. Amylin Pharmacies, Inc., 983 A.2d 
304 (Del. Ch. 2009), aff’d, 981 A.2d 1173 (Del. 2009). 

202 Id. at 307. 
203 Id. at 310 n.7. 
204 Id. at 313. 
205 Id. at 314–15. 
206 Id. at 307. 
207 Kallick v. Sandridge Energy, Inc., 68 A.3d 242, 257 (Del. Ch. 2013). 
208 Id. at 244–45. 
209 Id. at 245. 
210 Id. at 256. 
211 Id. at 257. 
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Court held that because an incumbent board may approve a dissident’s 
nominees without endorsing the slate under Amylin, it follows that a 
board may fail to approve a dissident slate only if it determined that 
passing control to the slate would constitute a breach of its duty of 
loyalty.212  Applying intermediate scrutiny under Unocal,213 the Court 
found these facts sufficient to support a claim for a breach of the duty 
of loyalty that warranted a motion for preliminary injunction.214 

Given the general obligation to approve dissident slates, standard 
poison puts lose their bite in the context of hostile activism as opposed 
to takeovers.  This is because a corporate raider purchases a control 
block as part of its takeover; even if a board approves a change in 
control of directors, creditors can still put their debt once the raider 
triggers the second event by purchasing a control block.215  But unlike 
raiders, hostile activists do not purchase a control block as part of their 
strategy, which leaves creditors unprotected by the second trigger.216  
The proxy fight trigger is therefore the creditors’ only line of defense, 
and the Delaware courts have substantially weakened its effect. 

The dead hand provision was added to modernize the antitakeover 
defense to match an era of stand-alone proxy fights.217  By 
disempowering the board from approving dissident nominees, the dead 
hand feature removes the possibility to waive a triggering event (the 
change in control).218  Importantly, however, creditors retain a waiver 
right with a DHPP, which allows that stakeholder to protect their 
interests against events such as hedge fund activism.219 

While DHPPs are more effective tools for fending off hedge fund 
activists, they are also less legally sound.  All poison puts have inherent 
potential entrenchment effects by virtue of their nature as hostile 
activity deterrents.  But DHPPs have a greater entrenchment potential 
because, unlike standard puts, the board cannot waive a triggering event 
once it is in place.220  Relatedly, DHPPs interfere with the shareholder 
franchise more severely than standard poison puts.  Because the device 
appears in third-party lending agreements, shareholders have no input 
regarding the adoption of the provision.221  And whereas the board’s 

 
212 Id. at 260. 
213 Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985). 
214 Kallick, 68 A.3d at 261. 
215 Griffith & Reisel, supra note 118, at 1043. 
216 Id. 
217 Id. at 1043–44.  
218 Id. at 1043. 
219 Id. 
220 Reindel, supra note 200. 
221 Common takeover defenses, like poison pills or staggered boards, appear in a 

company’s bylaws or articles of incorporation and are therefore subject to a potential 
shareholder vote.  By contrast, poison puts appear in contractual agreements with third 



 

352 WAKE FOREST J. 
BUS. & INTELL. PROP. L. 

VOL. 21 

duty of loyalty to shareholders typically requires the board to approve a 
dissident slate under a standard poison put, the DHPP also deprives 
shareholders of the ability to influence whether a triggering event is 
waived.  For those reasons, Delaware has strongly cautioned boards to 
use DHPPs sparingly and only in exchange for “extraordinarily valuable 
economic benefits for the corporation that would not otherwise be 
available to it.”222  In other words, a board is not justified in using the 
device for the sole purpose of entrenching itself. 

While the Amylin court did not rule on the validity of the DHPP, it 
nevertheless opined that dead hand provisions are “less concerning in 
syndicated lending agreements than they are in public debt instruments 
because of the relative ease with which consents or waivers are obtained 
in bank lending than in public debt instruments.”223  Although this 
portent is technically dicta—appearing in a footnote, nonetheless—its 
warning has been headed. Today the standard poison put is quite 
common in corporate bond issuances,224 while the dead hand provision 
appears almost exclusively in bank lending agreements.225 

That is not to say that use of the DHPP in a credit agreement is 
totally unobjectionable.  In Pontiac General Employees Retirement 
System v. Ballantine (“Healthways”),226 the Delaware Supreme Court 
held that while the adoption of DHPPs are not per se illegal, the 
deterrent effect of the provision justifies a legal challenge to its 
adoption.227  In Healthways, the board entered into a credit agreement 
with a DHPP.228  It did so after acceding to shareholder requests to de-
stagger the board and in the absence of any foreseeable proxy contest.229  
Given the lack of concern for shareholder interest and the absence of 
evidence that the bank lender negotiated for the provision, the court held 

 
party creditors.  Their adoption is not subject to shareholder approval—or even 
notice—and the provisions are not discoverable to a shareholder who gains books and 
records access. 

222 San Antonio Fire & Police Pension Fund v. Amylin Pharmacies, Inc. 983 A.2d 
304, 315 (Del. Ch. 2009), aff’d, 981 A.2d 1173 (Del. 2009) (opining on the 
“eviscerating effect” of a poison put without a waiver provision). 

223 Id. at 315 n.30. 
224 Griffith & Reisel, supra note 119, at 3. 
225 Monika Singh Sanford & Scott G. Night, Trends in Finance Law: Decline of 

the “Dead Hand” Proxy Put, HAYNESBOONE 3 (Dec. 9, 2015), 
https://www.haynesboone.com/Publications/decline-of-the-dead-hand-proxy-put 
(“The threat of litigation has caused many borrowers to actively seek amendments to 
their debt agreements to remove [dead hand].”). 

226 Transcript of Oral Argument on Defendants’ Motions to Dismiss and Rulings 
of the Court, Pontiac Gen. Emps. Ret. Sys. v. Ballantine, 2014 WL 6388645 (Del. Ch. 
Oct 14, 2014) (No. 9789-VCL) (hereinafter Healthways Transcript). 

227 Id. at *24.  
228 Id. at *10. 
229 Id. at *15. 
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that the challenge to the put’s adoption could withstand a motion to 
dismiss.230   

The sparse poison put case law shows that while DHPPs are not per 
se illegal, Delaware boards of directors walk a thin line in implementing 
this device.231  However, a case from another jurisdiction offers an 
alternative perspective of poison puts, even though it deals with a 
commonplace poison put.  

In Kentucky State District Council of Carpenters Pension Trust 
Fund v. Myers,232 the Southern District of Iowa permitted a public 
company board, who believed in good faith that hostile activists would 
negatively impact the company and its other constituencies, to issue 
notes containing poison put rights in an effort to impede the hostile 
takeover attempt.233  The court reasoned that Iowa’s Constituency 
Statute permits corporate directors considering a tender offer to 
consider the corporation's employees, suppliers, creditors, customers, 
and the community in which the corporation operates, and that the board 
may reject a tender offer solely on the basis of these “community 
interest factors.”234  Also significant was the fact that the debt 
acceleration would not have bankrupted the company; rather, the put 
would merely operate as a tax on the hostile acquirer.235  Given the 
jurisdiction’s constituency statute, the board’s good faith belief that the 
hostile activists posed a threat to the company, and the mild effect a 
trigger would have, the court upheld the poison put in this case as valid 
antitakeover device.236   

To recap, DHPPs are effective antitakeover devices as against hedge 
fund activists, but Delaware boards risk a violation of their fiduciary 
duties by implementing them.  Where is the line?  The precise answer 
is unclear.  Nonetheless, a few key considerations emerge from the 
poison put analyses: whether the board had a good faith belief that the 
proxy contest poses a legitimate threat to the company’s ability to repay 

 
230 Id. at *25. 
231 Transcript of Settlement Hearing, Pontiac Gen. Emps. Ret. Sys. v. Ballantine, 

2015 WL 3658647, at *11 (Del. Ch. May 8, 2015) (No. 9789-VCL) (emphasizing that 
the dead hand poison put “provision was inserted in the shadow of a control contest,” 
and explaining that the prior ruling on the motion to dismiss “was a contextual ruling 
based on the facts of this case applying the reasonably conceivable standard.”); see 
Healthways Transcript, at *24 (“This is not a per se analysis. . . .  Nor does the denial 
of the motion to dismiss depend on any theory that entering into an agreement that 
contains a proxy put is a per se breach of fiduciary duty”). 

232 No. 4:10-CV-00332, 2010 WL 11483954 (S.D. Iowa Sept. 9, 2010). 
233 Id. at *6. 
234 Id. at *5 (citing IOWA CODE § 490.1108A(1)(a)-(b) (2002)). 
235 Id. at *4. 
236 Id. at *6. 
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its creditors;237 whether the board negotiated for “extremely valuable 
consideration” in return for the provision;238 and whether the provision 
appears in a credit agreement or a note indenture.239  In jurisdictions 
with other-constituency statutes, the concern for creditor’s repayment 
interest rises above the other aforementioned factors.240  These limits on 
a board’s discretion to implement the provision attempt to strike a 
balance between the conflicting goals of a strong market for corporate 
control and protecting the interests of other corporate constituencies.  In 
a dynamic economy, it may be necessary for the law governing DHPP 
to shift in order to achieve that balance and economic efficiency. 

2. How Dead Hand Poison Puts Can Help in Economic 
Downturns 

 
Dead hand poison puts are particularly attractive as a device to 

effectuate countercyclical antitakeover policy for a few reasons.  First, 
DHPPs can serve as strong hostile activism deterrents.  This is because 
their use in third-party lending agreements coupled with the board’s 
inability to waive a change in control removes the possibility that 
shareholders’ approval could save a hostile attempt.  As well, hostile 
activists tend to have a tougher time replacing a firm’s entire capital 
structure than corporate raiders waging a leveraged buyout, which can 
make triggering the put a formidable prospect.241  

Second, DHPPs are uniquely beneficial to creditors.  The debt 
covenants can reduce a firm’s cost of debt at an economically and 
statistically significant level.242  The enhanced creditor protection also 
facilitates a firm’s access to financing by enticing lenders to extend 
more credit by offering contingent control rights.243  And credit flow can 
mitigate the adverse consequences of financial crises, especially during 

 
237 Kallick v. Sandridge Energy, Inc., 68 A.3d 242, 260 (Del. Ch. 2013); Myers, 

No. 4:10-CV-00332, 2010 WL 11483954, at *4; Van Der Gracht de Rommerswael ex 
rel. Rent-A-Ctr., Inc. v. Speese, No. 4:17CV227, 2017 WL 4545929 (E.D. Tex. Oct. 
12, 2017). 

238 San Antonio Fire & Police Pension Fund v. Amylin Pharmacies, Inc. 983 A.2d 
304, 315 (Del. Ch. 2009), aff’d, 981 A.2d 1173 (Del. 2009); Kallick, 68 A.3d at 260; 
Speese, 2017 WL 4545929, at *9; Healthways Transcript, at *18–19. 

239 Amylin, 983 A.2d at 315. 
240 See Patrick D. Daugherty et al., The Purpose of a Corporation, FOLEY & 

LARDNER LLP (Nov. 2019), https://www.foley.com/en/insights/publications/ 
2019/11/the-purpose-of-a-corporation. 

241 See, e.g., Nell Mackenzie, Bosses are Wary of the Return of the Corporate 
Raider, BBC NEWS (Jan. 8, 2020), https://www.bbc.com/news/business-50609165; 
see also Griffith & Reisel, supra note 118, at 1031. 

242 Griffith & Reisel, supra note 119, at 29. 
243 Griffith & Reisel, supra note 118, at 1039. 
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a zero lower bound recession.244  Consequently, creditors become an 
increasingly crucial stakeholder during recessions.  Furthermore, 
studies have found that DHPPs create, rather than merely distribute, 
value to firms that deploy them.245 

It may serve the macroeconomy for law to be more permissive of 
DHPPs during zero lower bound recessions.  More specifically, courts 
could extend greater discretion to managers to implement DHPPs both 
in credit agreements as well as bond indentures.  The rationale against 
liberal DHPP use—especially in note indentures—is rooted in the 
shareholder primacy ideology, which favors a strong market for 
corporate control.246  Adding a dead hand provision to any antitakeover 
device substantially weakens the threat of a takeover by removing the 
corporation’s wavier ability.  But dead hand provisions are especially 
preclusive when the instruments are held by a large and widely 
dispersed group.  Collective action problems make obtaining a waiver 
from a bondholder far more difficult than getting a waiver from a bank 
syndicate.247  Yet it is precisely this preclusive effect that makes dead 
hand provisions a strong candidate for carrying out countercyclical 
antitakeover law.  The next Section probes this and other consequences 
further. 

C. Consequences of Changing the Law 

This Section examines the consequences associated with changing 
the law to be more permissive of DHPPs.  It first considers the 
procedural consequences of implementing countercyclical 
nonregulatory law, then examines the impact to employees and 
consumers of reducing hostile engagements, and finally observes the 
effect of reducing a company’s cost of debt. 

1. Countercyclical Legal Rulings 

An initial concern with countercyclical law the is the source of law 
subject to change.  Takeover defenses are generally a matter of judge-
made law, rather than paper rules.248  Although the bulk of scholarship 

 
244 See Listokin, supra note 12, at 795; see also What Happens to Interest Rates 

During a Recession?, INVESTOPEDIA (Nov. 11, 2010), https://www.investopedia.com/ 
ask/answers/102015/do-interest-rates-increase-during-recession.asp. 

245 Griffith & Reisel, supra note 118, at 1033. 
246 Cf. Lucian A. Bebchuk & Roberto Tallarita, The Illusory Promise of 

Stakeholder Governance, 105 CORNELL L. REV. (forthcoming 2020) (manuscript at 1) 
(available at SSRN: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3544978). 

247 Griffith & Reisel, supra note 118, at 1053, 1053 n.126. 
248 While most states have antitakeover statutes, antitakeover law is largely left to 

the courts.  William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., The Great Takeover 
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regarding countercyclical regulation tends to focus on regulatory law,249 
the idea that judicial decisions might fluctuate with the economy is not 
novel.250  For antitakeover law to respond one way during ordinary 
economic times and another during the zero lower bound, judges would 
be responsible for defining the prevailing economic environment and 
carrying out the adapted analysis.  

This is a potentially troublesome feat, given that recessions are 
called ex post251 and it is difficult to precisely define the zero lower 
bound.252  Thus, empowering judges with discretion to make such 
technical economic determinations could frustrate legal certainty.  In 
corporate finance, the judicial decision-making approach is rooted in “a 
decisional paradigm that infuses the goal of stability 
in financial markets into the deeply entrenched normative theme of 
legal certainty.”253  In the context of finance and lending, legal certainty 
“is best preserved when courts exercise considerable restraint, narrowly 
tailoring opinions to strict construction and passive enforcement of 
contracts.”254  To disrupt legal certainty with dynamic judicial decisions, 
it is thus imperative to construct a reliable and predictable mechanism 
to restore consistency.  Employing such solutions would require 
funding, be it for training, access to information, or otherwise.  In all, 
the judicial system’s ability to carry out countercyclical decision-
making must be considered along with the other implications. 

 
Debate: A Meditation on Bridging the Conceptual Divide, 69 U. CHI. L. REV. 1067, 
1068 (2002). 

249 Masur & Posner, supra note 14, at 858, 867. 
250 E.g., Liscow, supra note 17, at 1462 (urging countercyclical bankruptcy law). 
251 There is not one accepted definition of recession.  The National Bureau of 

Economic Research defines a recession as the following:  
 

A recession is a significant decline in economic activity spread 
across the economy, lasting more than a few months, normally 
visible in real GDP, real income, employment, industrial 
production, and wholesale-retail sales.  A recession begins just after 
the economy reaches a peak of activity and ends as the economy 
reaches its trough.  Between trough and peak, the economy is in an 
expansion.  Expansion is the normal state of the economy; most 
recessions are brief and they have been rare in recent decades. 

 
Business Cycle Dating Committee Announcement January 7, 2008, NAT’L 

BUREAU OF ECON. RES. (Jan. 7, 2008), https://www.nber.org/news/business-cycle-
dating-committee-announcement-january-7-2008. 

252 Listokin, supra note 12, at 794–96. 
253 Diane Lourdes Dick, Confronting the Certainty Imperative in Corporate 

Finance Jurisprudence, 2011 UTAH L. REV. 1461, 1466 (2011). 
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2. Reducing Hostile Activism Can Benefit Employees and 
Consumers 

 
If corporate law became friendlier to DHPPs, more companies 

would implement these antitakeover devices with the effect of reducing 
the occurrence of takeovers and activism.  Deterrence is especially 
likely if DHPPs are used in bondholder agreements, where collective 
action problems strongly frustrate the possibility that a board receives a 
waiver.  Reducing hostile activism has a variety of implications, as there 
are many stakeholders with an economic interest in the corporation.  
Notably, employees and consumers are two constituencies who would 
benefit from avoiding wealth transfers that often accompany hostile 
activism.   

First, employees at firms targeted by hedge fund activism 
experience lost jobs or wage reduction at an economically significant 
level.255  Indeed, hedge funds facilitate a transfer of labor rents by 
orchestrating increases to payout policies, restructuring, and acquisition 
by a strategic buyer or private equity fund.256 Unemployment naturally 
rises in economic downturns, and periods of unemployment reduce 
long-term potential of the economy.257  Hostile activism tends to 
exacerbate this problem.  

In addition, consumers may also suffer adverse consequences of 
hostile activism.  In his seminal paper, Mergers and the Market for 
Corporate Control, Henry Manne explained one way that mergers can 
create shareholder value is by diminishing control over a market, which 
increases market power for the merged entity and enables the business 
combination to raise prices, thereby enriching shareholders.258  Since 
hedge fund activists’ most profitable strategy entails pushing the target 
into a merger or a major divestiture, it can lead to market 
concentration.259  Often, when publicly traded firms undergo a merger, 
the pool of buyers is limited to other large publicly traded companies, 
which leads to the buying firm gaining market share.260  When the 
company is taken private and stripped, the reduction in competition 
confers the pro rata market share among the target’s competitors.  

 
255 Brav, Jiang & Kim, supra note 103, at 2749, 2753. 
256 A study of over 1300 activist engagements from 2000 to 2010 found that 

changes to pay-out policy occurred 21.5% of the time, restructuring (through 
divestitures and spin-offs of assets) 20%, and acquisition by a strategic buyer or 
private equity fund 22.7% of the time.  Yvan Allaire, The case for and against activist 
hedge funds, INST. FOR GOVERNANCE PRIV. & PUB. ORGS. 10 (May 2015), 
https://ssrn.com/abstract=2613154. 

257 Listokin, supra note 22, at 70. 
258 Manne, supra note 9, at 119–20. 
259 Griffin, supra note 128, at 102. 
260 Id. at 125. 
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While not always harmful to the macroeconomy, undergoing payout 
policies, restructuring, stripping assets, and acquisition can be “a 
powerful mechanism for transferring wealth from the poor and working 
class to equity investors and other wealthy citizens by turning ‘the 
disposable income of the many into capital gains, dividends, and 
executive compensation for the few.’”261  Such wealth transfers are 
undesirable during economic crises.262  Reducing the occurrence of 
these engagements would likely result in job and wage level retention, 
and it could maintain the number of competitors in the market.  
Accordingly, the benefit to employees and consumers weighs in favor 
of deterring activist interventions. 

3. Dead Hand Poison Puts Facilitate Credit Access 

Perhaps more importantly, an increased usage of DHPPs can 
facilitate credit flow within the economy.  DHPPs can lower a firm’s 
cost of debt, which facilitates its ability to get financing and invest in 
economically desirable innovations.  In one of the first analyses of 
poison puts, Professors Marcel Kahan and Michael Klausner explained 
why change-in-control covenants should reduce the agency cost of 
debt.263  One reason is that empowering bondholders with poison puts 
eliminates management’s incentive to take on an “an inefficiently high 
degree of leverage, and thereby encourages an acquisition structure that 
maximizes firm value.”264  Relatedly, poison puts discourage inefficient 
leveraged recapitalizations, such as transactions that do not effect 
changes in corporate governance or inefficient business operations.265  
In exchange for a stronger voice in management and capital 
expenditure, creditors will extend financing at a lower cost to the firm.  

Empirical studies bolster Kahan and Klausner’s conclusion.  
Professors Sean Griffith and Natalia Reisel examined the effects of a 
DHPP on the company’s cost of capital when used in bank lending 
agreements.266  Importantly, their research found “economically and 
statistically significant evidence” suggesting that the DHPP in bank 

 
261 Id. at 92. 
262 See infra Part III.D. 
263 Marcel Kahan & Michael Klausner, Antitakeover Provisions in Bonds: 

Bondholder Protection or Management Entrenchment, 40 UCLA L. REV. 931, 980–
81 (1993).  Despite different terminology, the professors refer to the same change-in-
control debt covenants that later became known as poison or proxy puts.  

264 Id. at 941.  For a helpful example demonstrating this possibility, see id. at 941–
42. 

265 Id. at 942; see also Heaton, supra note 97, at 322 (arguing that changes to 
corporate governance mechanisms tend not to generate meaningful returns for hedge 
fund activists or target shareholders). 

266 Griffith & Reisel, supra note 119, at 2. 
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lending agreements reduces the cost of debt.267 The professors thus 
concluded that creditors value the provision.268  Moreover, the 
provisions may create value, rather than merely redistributing it.269 

Additionally, because the poison put reduces the bond’s risk, the 
change-in-control provision attracts a larger pool of investors with 
special preferences for low-risk corporate bonds.270  For example, 
certain investors may be restricted in the level of risk they can hold, and 
other investors may simply wish to avoid events that convert their 
investment-grade bonds to junk bonds.  The right to put their debt at a 
predetermined price appeases risk-averse investors. 

Griffith and Reisel discovered that bondholders experience a 
spillover effect, which makes them an unintended beneficiary of the 
provision in loan agreements.  Bond prices reacted positively to SEC 
filings of loan agreements with DHPPs at a statistically significant 
level.271  The authors explained that this result occurs because “the 
acceleration of other indebtedness typically triggers the cross-default 
provision in bonds.”272  Therefore, bondholders benefit from the DHPP 
“in corporate loan facilities, insofar as the provision deters hedge fund 
activists from looting creditors.”273  

Perhaps Griffith and Reisel’s most surprising finding is the “highly 
statistically significant” positive reaction by shareholders following the 
filing of loan agreements with the DHPP.274  The professors interpreted 
their findings to indicate that shareholders’ positive reaction was likely 
in response to the extension of credit, which would not have occurred 
but for the DHPP.275  Given that shareholders tend to value entrenched 
management during recessions, it is certainly plausible that 
shareholders would respond even more positively to DHPPs during 
recessions than in ordinary times.  Moreover, if DHPPs in bond 
indentures further attracts credit extension, share prices should continue 
to rise.  In sum, the evidence shows that this antitakeover device 
facilitates credit access by lowering a firm’s cost of debt and invited a 
wider base of lenders, and, in addition, benefits both bondholders and 
shareholders.  

 
267 Id. at 29. 
268 Id. at 20. 
269 Griffith & Reisel, supra note 118, at 1034.  
270 Kahan & Klausner, supra note 263, at 940–43.  
271 Griffith & Reisel, supra note 119, at 23. 
272 Id. at 21. 
273 Id. 
274 Id. at 24. 
275 Id. 
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D. Balancing the Consequences to Decide on a Course of Action 

This Section balances the consequences of imposing countercyclical 
antitakeover law.  It first considers the practical challenges of dynamic 
judging, then analyzes the likely impact on the credit supply.  Next, it 
explains how hostile activism’s impact on the labor market should 
inform antitakeover policies.  Finally, it suggests that adopting a 
temporary stakeholder governance model is superior to the traditional 
norm of shareholder primacy. 

1. Practical Challenges of Dynamic Legal Rulings 

Judicial decisions have a real and lasting economic impact on the 
business environment. Judge-made law affects business entry,276 
stakeholder rights,277 innovation and competition,278 and business 
valuations.279  Judges also influence the market for corporate control 
when they decide the scope of directors’ rights to defend against 
potential proxy battles.  If lawyers anticipate their clients’ liability for 
implementing preclusive antitakeover defenses, they will advise against 
their use.  Conversely, if lawyers expect judges to uphold certain 
antitakeover devices under particular facts, they will advise clients to 
implement the devices.  The common law of antitakeover devices 
directly impacts the freedom of the market for control.  Countercyclical 
antitakeover law should encourage judges to uphold takeover defenses 
to a greater extent during zero lower bound recessions than during 
ordinary times. 

As an initial matter, it is difficult to weigh the cost of implementing 
countercyclical judicial rulings.  Maintaining legal certainty is a deeply 
ingrained goal of judicial decision-making, and it is especially 

 
276 Mehmet Canayaz & Matthew Gustafson, Judicial Ideology and Business 

Dynamics (Law & Macroeconomics Working Paper Series, 2020), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3555366. 

277 Rafael LaPorta et al., Investor Protection and Corporate Valuation, 57 J. FIN. 
1147, 1147, 1158 (2002). 

278 For example, intellectual property rights influence firms’ decisions to create, 
share, and maintain their inventions.  See Gabriel Rauterberg & Andrew Verstein, 
Index Theory: The Law, Promise and Failure of Financial Indices, 30 YALE J. ON 
REG. 1, 56–61 (2013) (observing that “[t]he trend in recent case law has been to 
diminish index property rights, dangerously undermining the incentives for product 
index providers to produce future indices, manage extant indices well, and prevent 
index problems,” and arguing for greater intellectual property rights as a means to 
restore integrity to the index market). 

279 Jonathan Macey & Joshua Mitts, Asking the Right Question: The Statutory 
Right of Appraisal and Efficient Markets, 74 BUS. LAW. 1015, 1023 (2019); William 
J. Carney & Keith Sharfman, The Death of Appraisal Arbitrage: Ending Windfalls for 
Deal Dissenters, 43 DEL. J. CORP. L. 61, 67 (2018). 
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important to maintaining financial market stability.280  Unrestrained 
decisions and selective enforcement of contracts—whether a result of 
judges’ biases or economic shortcomings—could chill market 
participants who are faced with unpredictable outcomes. 

Fortunately, there is a convenient solution to the certainty problem: 
the countercyclical decision trigger can be benchmarked to the fed funds 
rate.  While no technical definition of a zero lower bound environment 
exists, it occurs when the fed funds rate is at or near zero percent.281  
Given the direct relation to interest rates, benchmarking the trigger to 
the fed funds rate is appropriately responsive to deep recessions 
constrained by perpetually low interest rates.282  Moreover, interest rates 
can sometimes be constrained by the zero lower bound, even if the 
economy is technically not experiencing a recession—a phenomenon 
known as the “liquidity trap.”283  In liquidity traps, monetary and fiscal 
policy are ineffectual at providing the necessary stimulus.284  In those 
circumstances, expansionary legal policy remains justified.  

Benchmarking the trigger of countercyclical law to the fed funds 
rate is superior to imposing change on the basis of individual judges’ 
opinions about the economic status.  It is unrealistic to expect judges to 
properly define the precise limits of a recession—we do not even expect 
economists to do so.285  Moreover, the threat to legal certainty is 
mitigated by relying on the fed funds rate.  The rate is easily accessible, 
which gives all parties equal notice of the prevailing DHPP law.286  And, 

 
280 Dick, supra note 253, at 1466. 
281 See supra note 41 and accompanying text. 
282 Professors Masur and Posner briefly mentioned the possibility of 

benchmarking countercyclical regulation to the fed funds rate.  Masur & Posner, supra 
note 14, at 891.  The professors point out that under such approach, stimulus may be 
unresponsive to shallow recessions.  Id.  However, indifference to shallow recessions 
could be a positive feature, since it mitigates the threat to legal certainty even further.  
Using the fed funds rate as a trigger is suitable for countercyclical policies that should 
take effect in deep recessions constrained by perpetually low interest rates.  

283 Listokin, supra note 12, at 814.  In liquidity traps, lowering interest rates has 
the adverse effect of stimulating a higher demand for cash-like assets, rather than the 
desired increase in investment and consumption.  Purnanandam, supra note 47. 

284 Zero Lower Bound, CORP. FIN. INST., https://corporatefinanceinstitute.com/ 
resources/knowledge/economics/zero-lower-bound/ (last visited Feb. 20, 2019) 
(“Usually, a decrease in interest rates encourages spending, but in a liquidity trap, the 
change in the money supply does not change spending habits.  Therefore, the use of 
monetary policy is ineffective.”). 

285 Recessions are generally recognized as a period of negative economic 
activity—typically two consecutive quarters of decline in a country’s real gross 
domestic products.  Stijn Claessens & M. Ayhan Kose, What Is a Recession?, 46 FIN. 
& DEV. 1 (2009), https://www.imf.org/external/pubs/ft/fandd/2009/03/basics.htm.  In 
other words, not even economists call recessions ex tempore. 

286 Board of Governors of the Federal Reserve System, Effective Federal Funds 
Rate, FRED (Feb. 12, 2021), https://fred.stlouisfed.org/series/FEDFUNDS. 
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the Federal Reserve periodically indicates the direction in which it is 
likely to push rates.287  While by no means a promise, these predictions, 
coupled with the prevalence of interest rate speculation by financial 
experts, give parties equal access to notice about the probable state of 
DHPP law.  This anticipatory access alleviates the risk to parties being 
blind-sided by the shifting interest rates.  

The triggering rate for permissive DHPP law should be at or near 
zero percent.  To ensure consistency across jurisdictions, a committee 
of economists should be assigned with the role of determining the 
precise rate that necessitates the adapted DHPP law.  Assigning a 
committee with the duty to determine—based on the fed funds rate—
when judges should flip their DHPP decision switch thus accounts for 
liquidity traps and mitigates the concern for inconsistent application.  
Practically, doing so will require funding and the selection of a qualified 
committee.  This Note does not attempt to quantify the costs in doing so 
and proceeds on the assumption that those costs are not prohibitive. 

2. Incentives for Credit 

i. Macroeconomic Benefits of Enhancing Credit Flow  
 

Credit plays a central role in economic cycles.288  It allows 
borrowers to invest now in projects that can generate future profit, 
thereby directing money back into the present economy while 
facilitating future growth.289  Credit also permits borrowers to undertake 
greater risks than they would otherwise be able to afford.290  “Corporate 
risk-taking is certainly economically necessary and often desirable.  
Successful risk-taking increases profitability, thereby enhancing 
welfare by generating jobs and purchasing power.”291  An appropriate 

 
287 See Ben S. Bernanke, Vincent R. Reinhart & Brian P. Sack, Monetary Policy 

Alternatives at the Zero Bound: An Empirical Assessment, at 10 (2004 Finance and 
Economics Discussion Series Divisions of Research & Statistics and Monetary 
Affairs) (noting the increased transparency and predictability of central banks); see 
also e.g., December 18–19, FOMC Meeting (Dec. 18–19, 2018), economic projection 
materials available at https://www.federalreserve.gov/monetarypolicy/files/ 
fomcprojtabl20181219.pdf. 

288 John Geanakoplos & Lasse Heje Pedersen, Monitoring Leverage, in RISK 
TOPOGRAPHY: SYSTEMIC RISK AND MACRO MODELING 113, 113 (Markus 
Brunnermeier & Arvind Krishnamurthy eds., U. Chi. Press 2014). 

289 Id. at 117. 
290 Id. 
291 Steven L. Schwarcz, Misalignment: Corporate Risk-Taking and Public Duty, 

92 NOTRE DAME L. REV. 1, 2–3 (2016). 
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degree of risk-taking benefits the firm, its shareholders, and the overall 
macroeconomy.292  

Recessions are typically accompanied by a withdrawal of credit 
from the economy, which produces a restricted credit climate.293  
“Credit crunches”—periods of decreased lending activity—are harmful 
to overall economic health and can have the disastrous effect of 
prolonging recessions.294  This is in part because a reduction in credit 
supply increases the cost of leverage (usually through a higher interest 
rate), which makes it extremely difficult for companies to borrow,  
thereby impeding the borrower’s ability to grow and expand—i.e., 
spend money in the economy—which then leads to declining 
productivity and rising unemployment.295  

DHPPs can help mitigate harm to the credit market by preserving a 
firm’s creditworthiness.  Credit crunches impact both institutional and 
private lending; banks experience tighter capital reserves, and fixed-
income investors tend to withdraw from riskier credit holdings, such as 
corporate bonds.296  Hostile activism likewise harms both bank and 
fixed-income investors, exacerbating the tight credit climate.  But 
DHPP can counteract this spiral by facilitating credit access from both 
bank lenders and fixed-income investors.  Indeed, the provisions in loan 
agreements can reduce the cost of debt at an economically and 
statistically significant level.297 

Although the dead hand feature is rarely used in bond indentures, 
doing so could further support credit supply.  Strong secondary credit 
markets can mitigate the adverse consequences of a recession by 

 
292 Id. 
293 Masur & Posner, supra note 14, at 878; see also Geanakoplos, supra note 187, 

at 143 (explaining that as interest rates fall, lenders require more collateral to extend 
the same amount of credit). 

294 Ben Bernanke & Cara Lown, The Credit Crunch, BROOKINGS PAPERS ON 
ECON. ACTIVITY 205, 205 (1992) (“[T]he severity of the recession that began in July 
1990 was worsened by financial distress––or, at least, by financial discomfort––in a 
number of sectors of the economy. Much of this discussion centered on the so-called 
"credit crunch" in the banking sector.”). 

295 Schwarcz, supra note 190, at 411–12, 412 n.13 (2017) (explaining this 
relationship as consistent with “Hayek’s monetary theory that a contraction in bank 
lending results in declining economic output, unemployment, and a recession or even 
depression”) (citing David Bholat, Money, Bank Debt, and Business Cycles: Between 
Economic Development and Financial Crises, in AVAILABILITY OF CREDIT AND 
SECURED TRANSACTIONS IN A TIME OF CRISIS 11, 28 (N. Orkun Akseli ed., 2013)). 

296 See Mike Piper, What Happens to Bonds in a Stock Market Crash?, OBLIVIOUS 
INVESTOR (June 5, 2017), https://obliviousinvestor.com/what-happens-to-bonds-in-a-
stock-market-crash/ (observing that during the financial crisis, high-yield and 
investment grade corporate debt indexes followed the same declining trends as equity 
index funds). 

297 Griffith & Reisel, supra note 119, at 29. 
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providing a steady stream of credit into the business sector.298  In some 
of the earliest and most comprehensive studies of corporate bond 
markets and borrowing cycles, monetary economist W. Braddock 
Hickman established that net bond issuance increased at the bottom of 
a recession and decreased at the peak of the boom.299  Hickman 
concluded that bond issuance was countercyclical and could therefore 
have a stabilizing effect on the business cycle.300  Hickman’s focus on 
bonds is perhaps even more relevant in present times given that bonds 
are now the principal source of a firm’s external financing.301 

 The interplay between recessions and hostile activism converges in 
the secondary credit market because bondholders are impacted by both 
interest rates and company performance.302  Today, the majority of 
bondholders trade their bonds rather than holding them to maturity.303  
Market prices for bonds are affected by the firm’s financial condition 
and operation, both of which are largely determined through managerial 
decision-making.304  Hostile activism impacts management decision-
making, as well as a firm’s financial condition, investment choices, and 
creditworthiness, which in turn affects the price of the target firm’s 
bonds.305  For example, consider the severe losses incurred by 
bondholders in the pioneering leverage buyout of RJR Nabisco.  In 
1988, executives at RJR Nabisco announced the potential leveraged 
buyout by a private equity firm.306  Overnight, the company’s 
outstanding bond prices dropped by nearly 20%, and cost those 
bondholders $1 billion in losses.307  While such exorbitant losses will 
not be implicated in every hostile event, it is worthwhile to establish 
policies that prevent these types of detrimental harm during periods 
where the effects carry exacerbated consequences. 

So far, it appears that promoting the use of DHPP can result in 
stimulus by preserving credit flow.  Activist engagements generate 

 
298 Glenn Yago & Donald McCarthy, The U.S. Leveraged Loan Market: A Primer, 

MILKEN INST. 37 (2004), https://assets1b.milkeninstitute.org/assets/Uploads/ 
LegacyPublication/loan_primer_1004.pdf. 

299 José Gabilondo, Leveraged Liquidity: Bear Raids and Junk Loans in the New 
Credit Market, 34 J. CORP. L. 447, 490 (2009) (explaining the original series of 
Hickman’s studies). 

300 Id.  
301 Schwarcz, supra note 38, at 184. 
302 Steven Schwarcz, Rethinking Corporate Governance for a Bondholder 

Financed, Systemically Risky World, 58 WM. & MARY L. REV. 1335, 1349–51 (2017). 
303 Id.; see also Jeremy McClane, Corporate Non-Governance, 44 DEL. J. CORP. 

L. 1, 15 (2020) (explaining the shift from the originate-to-hold model to the originate-
to-distribute model). 

304 Schwarcz, supra note 302, at 1351.  
305 Id. at 1349. 
306 Kahan & Klausner, supra note 263, at 932. 
307 Id. 
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short-term shareholder gains largely or entirely by increasing 
insolvency risk, which amounts to a wealth transfer from creditors to 
shareholders.308  That dynamic is inefficient because growth at the zero 
lower bound requires value creation, not reallocation.309  Further, the 
need to protect credit supply is elevated during recessions.  So far, the 
macroeconomic benefits to the credit market of using DHPPs to stymie 
activism appear to outweigh any corresponding losses to short-term 
shareholder gains.  However, at least three problems warrant discussion.  

 
ii. Credit Problems and Solutions 

 
First, for aggregate demand to truly reap the benefits of credit 

extensions, the funds must be invested productively.310  Griffith and 
Riesel found that borrowers who implement DHPPs have lower 
leverage ratios and less equipment than firms that did not use the 
device.311  The firms also tended to have significantly more cash but 
lower dividend yields.312  These findings are troubling; while creditors 
may prefer that the firm sit on cash, doing so does not help the 
economy.313  Given that the objective is to promote spending, it is 
necessary to encourage some degree of risk-taking investment that is 
still within creditors’ low risk tolerance. 

One solution is for judges to condition DHPP permissibility on the 
presence of additional covenants that establish certain expenditure 
metrics.  For example, parties could include covenants that require the 
corporate borrower to maintain a particular leverage ratio, establish a 
maximum cash ceiling, or mandate certain investment or productivity 
levels.  There are a wide variety of options that would protect creditors’ 
interests while also promoting output, and it is outside the scope of this 
Note to identify the ideal covenant.314  At the least, when faced with a 

 
308 See supra Part II.B.3. 
309 Listokin, supra note 12, at 831–34. 
310 See Masur & Posner, supra note 14, at 870 (noting the importance in how a 

firm uses the money it saves from the countercyclical regulation). 
311 Griffith & Reisel, supra note 119, at 11.  
312 Id. 
313 Id. at 27. 
314 For instance, performance pricing covenants condition variable interest rate 

spreads on certain financial performance metrics.  Frederick Tung, Leverage in The 
Board Room: The Unsung Influence of Private Lenders in Corporate Governance, 57 
UCLA L. REV. 115, 148 (2009).  It is also worth mentioning double trigger provisions, 
which are covenants sometimes tied to ratings downgrades.  With these covenants, 
often appearing in high-yield debt securities, the “put is triggered only if there is both 
a change of control and a ratings downgrade from one or more rating agencies within 
a specified period following the announcement of a transaction that will be a change 
of control.”  Arthur D. Robinson, Mark Brod & David Azarkh, Getting the Deal 
Through: High Yield Debt United States, L. BUS. RSCH. LTD. 1, 9 (2018).  While this 
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challenge to the validity of DHPP during a zero lower bound recession, 
courts should examine whether the financing agreement also contained 
productivity centric promises. 

Not only does solving the expenditure problem ex ante help ensure 
productivity on the borrower’s end, but it also alleviates the potential 
for creditors’ risk aversion to stymie profit.  Conventional wisdom 
provides that because creditors do not share in the upside on risks that 
a firm undertakes, they shy away from riskier projects—including those 
that could enhance firm value.315  In ordinary economic times, society’s 
risk preferences are usually aligned with creditors insofar as a project 
should have at least a zero expected value to justify the firm’s 
investment.316  However, the analysis can shift if stressed 
macroeconomic conditions elevate the benefit of stimulus today.317  If 
the economy is held back because interest rates cannot fall below a zero 
equilibrium, society’s interests may align with shareholders in 
preferring a riskier project.318  Additionally, “the standard creditor 
remedy of seizing borrower assets to satisfy unpaid debts may cause the 
borrower’s demise and the destruction of shareholder value.”319  It may 
thus be problematic to confer gatekeeping power to creditors through 
expenditure covenants if the result is excessive conservatism. 

However, there is reason to doubt that the divergent risk preferences 
will stymie any prospect of stimulus from the credit extension.  
Creditors can be efficient gatekeepers because they have strong 
incentives to screen for adverse selection and monitor for moral hazard 
in ways that reduce agency costs.320  All stakeholders gain from 
disciplinary mechanisms that encourage responsible risk-taking and 
restrict wastefulness.321  In fact, empirical research supports the theory 
that able-lender governance is value enhancing.  “Firms under [capital 

 
provision protects creditors without interfering with the shareholder franchise, it has 
flaws.  It does not account for instances where activism does not negatively impact a 
company’s creditworthiness, yet still causes decreased R&D spending and employee 
layoffs.  Those events may impact a company’s performance, which affects the bond 
price on the secondary market.  Better here to ask creditors, rather than credit rating 
agencies, to monitor and asses the company’s production activities. 

315 Tung, supra note 314, at 174, 178; McClane, supra note 303, at 11–12. 
316 See Kovvali, supra note 19, at 32 (working through an example to show how 

the dynamics of risk preferences shift with the business cycle).  
317 Id. 
318 Id. 
319 Tung, supra note 314, at 171. 
320 Elisabeth de Fontenay, Private Equity Firms as Gatekeepers, 33 REV. 

BANKING & FIN. L. 115, 119 (2013). 
321 McClane, supra note 303, at 12–13; see also Griffith & Reisel, supra note 118, 

at 1070 (explaining that creditors rebuke some of the same types of activities that have 
economically harmful effects—for example, shifting investment towards riskier, 
short-term strategies and other redistributive forms of capital allocation). 
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expenditure restrictions] investment constraints show large and 
statistically significant increases in firm value (as measured by market-
to-book value) and operating performance (as measured by return on 
assets) in the year after imposition of the restriction.”322  Expenditure 
covenants also tend to reduce the borrower’s stockpiles of cash, which 
is consistent with the notion that bank lenders are sensitive to the agency 
costs of free cash flow.323  Further, evidence suggests that lenders are 
responsive to debtor firms’ growth prospects and are careful about 
imposing investment constraints that might hamper growth.324 

Empowering creditors as gatekeepers has the additional benefit of 
preserving the possibility of efficient governance changes.  So far, I 
have argued at length against hostile activism and its accompanying 
shift in management, sale of the target firm, and divestitures—at least 
when rates are constrained by the zero lower bound.  But it is important 
to appreciate that those decisions may be the best course of action for a 
firm and its stakeholders.  If a company is doomed to go under unless it 
is acquired, acquisition may well be the best course of action to preserve 
jobs and boost creditworthiness.  Creditors are likely to permit such a 
transaction and encourage maximization of the sale price, which 
benefits investors.325  Furthermore, Professor Fredrick Tung explains 
that  

 
[p]rivate lenders may also play a crucial role in forcing 
management changes as distress approaches.  Lenders 
are much less likely than directors to be beholden to a 
CEO who should be replaced.  Lenders will therefore be 
less willing to suffer poor management and more 
aggressive in forcing management changes than will 
many boards.  Consistent with this notion of lender 
activism, as earlier noted, in the presence of private debt, 
the probability of CEO turnover is more sensitive to firm 
performance.326 

 
Creditors’ capacity to deter excessive riskiness, while still promoting 
productivity, thus positions that constituency as a desirable gatekeeper. 

To summarize, it is possible to mitigate both the risk that a target 
firm hoards cash and that creditors inefficiently constrain optimal risk-
taking by designing expenditure covenants.  When the issue of the 

 
322 Tung, supra note 314, at 155–56. 
323 Id. at 156. 
324 Id.  
325 Id. at 179. 
326 Id. 
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validity of a DHPP is before a court during a zero lower bound 
environment, the judge should consider whether there are additional 
covenants that accomplish two objectives.  First, the financing contract 
should establish some productivity metric for the firm so as to prevent 
inefficient hoarding stockpiles.  Second, the expenditure covenant 
should restrict the creditor from deterring risk-taking too aggressively.  
Where those features accompany a DHPP provision, a judge should 
uphold the validity of the antitakeover device. 

Finally, it is worth considering how creditors might respond to 
countercyclical DHPPs.  The countercyclical nature implies that the 
provision would offer protection only some of the time.  To illustrate, 
assume that a company implements the DHPP in bond indentures when 
interest rates are at 0.25% and that rates rise over the next couple years.  
Assume also that the activists engage when rates have exceeded the 
threshold rate defining the zero lower bound—for the purposes of this 
hypothetical, say 3%.  Because the rising interest rates will cause the 
bond’s price to drop, bondholders are likely to tender their notes upon 
a triggering event to maximize their profits.  However, interest rates 
would no longer be constrained by the zero lower bound; under my 
proposal, the law governing a challenge to the put would likely view the 
provision in bond indentures as a breach of the boards’ fiduciary duties.  
This finding would either lead to a court invalidating the covenant or 
upholding the DHPP while also finding the directors liable for breach 
of their fiduciary duties.  The former would leave bondholders 
unprotected, while the latter would likely result in the precluded 
activism.  Similar concerns arise when the provision is used in bank 
lending agreements.  

It seems plausible that creditors would require additional protection 
or compensation to combat the uncertainty.  Assuming, arguendo, that 
creditors would balk at the uncertain protection, there are at least two 
ways to solve this problem.  First, DHPPs in bond indentures could be 
tied to a provision requiring a renegotiation of alternative protections 
when interest rates reach a particular threshold and are likely to continue 
increasing.327  However, renegotiations are expensive, and it may be 
unwise to bind numerous individual bondholders to a renegotiation that 
would be conducted by the indenture trustee.328  

Instead, parties could implement DHPPs with alternative contingent 
covenants.  Here, contingencies could provide that in the event of 
hostile activism during a period when interest rates are not confined by 

 
327 See id. at 141–42 (explaining renegotiation changes to debt covenants more 

fully). 
328 See Frank H. Easterbrook, Two Agency-Cost Explanations of Dividends, 74 

AM. ECON. REV. 650, 655–56 (1984) (highlighting the potential substantial costs from 
ex post negotiation by creditors and shareholders after a change in the firm’s fortunes). 
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the zero lower bound, activist engagement would trigger higher interest 
rate payments to compensate the bondholder for potential harm.329  
Again, this Note does not seek to analyze the vast body of debt 
covenants in an attempt to identify the precise means of accomplishing 
this objective.  It must be sufficient to note that there are many available 
covenants that provide bondholders with similar protections such that 
they would not balk at the idea of agreeing to a DHPP.330  

3. Impact on Unemployment 

Hostile activism generally harms employees.331  This is a result 
conceded even by those among the most prominent supporters of hedge 
fund activists.332  Scholars of hedge fund activism have concluded that 
“workers at target firms do not share in the improvements associated 
with hedge fund activism.  They experience stagnation in wages, while 
their [labor capital] productivity improves significantly.”333  However, 
it is ambiguous whether the aggregate production increase in labor 
capital outweighs the aggregate effect of the harm to laborers.  Attention 
to hostile activism’s impact on employees becomes increasingly 
relevant during a zero lower bound recession because of the economic 
significance of the labor market.  Poorly performing economies and 
rising unemployment cause a decline in consumer spending—a critical 
factor in the aggregate demand equation.334  

The importance of capital distribution and employee stakeholders 
during a zero lower bound recession is hard to ignore.335  Low-income 

 
329 See Schwarcz, supra note 302, at 1451 (noting that bondholders typically 

prefer higher interest rates to looser covenants). 
330 For an overview of debt covenants in private lending, see generally Tung, 

supra note 314.  Additionally, Professors Kahan and Klausner proposed a “yield-
maintenance put” as a way to structure bondholder protection such as to compensate 
independent of intervening changes in the bond’s market value.  Kahan & Klausner, 
supra note 263, at 963–66. 

331 Brav, Jiang & Kim, supra note 103, at 2753. 
332 See Allaire, supra note 256, at 11 (observing the co-authorship between Brav 

and Jiang—who concede the harm to employees—with another proponent of hedge 
fund activism, Lucian Bebchuk, in a series of studies that advocates for the activity). 

333 Brav, Jiang & Kim, supra note 103, at 2753. 
334 Listokin, supra note 12, at 795. 
335 Even though the Kaldor-Hicks model is supposedly unconcerned with wealth 

distribution, factoring capital allocation into this analysis is consistent with the 
modified cost-benefit analysis that accounts for business cycle-dependent efficiency.  
Cf. Lynn L. Dallas, Law and Socioeconomics in Legal Education, 55 RUTGERS L. REV. 
855, 884 (2003).  Dallas counters that supposition on the basis that consequentialist 
reasoning in CBAs necessarily requires numerous value (distributional) judgments, 
and efficiency determinants cannot proceed without antecedent normative 
assumptions.  Id.  Also, plenty of law and macroeconomics scholars consider wealth 
and income distribution.  E.g., Hayashi & Murphy, supra note 14, at 763; see also 
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workers have a higher marginal utility of income than already-wealthy 
shareholders, meaning that low-income workers are more likely to 
consume or invest an incremental dollar than already-wealthy 
shareholders.336  Accordingly, funds allocated to low-income workers 
have a higher multiplier effect.337  Analyzing the distributive principle, 
Professors Jonathan Masur and Eric Posner emphasized that the 
potential increase in aggregate demand as a result of transfers to low-
income workers will likely be greatest during a recession.338  The 
devastating costs of the financial crisis were unevenly distributed as 
“the long-term unemployed suffered enormously while those who 
retained their jobs were relatively unaffected.”339  The disparate impact 
is severely problematic given the multiplier effect. 

Moreover, involuntary unemployment and weak aggregate demand 
can have a negative impact on firms’ investment in innovation and 
result in low economic growth.340  Low growth may further depress 
aggregate demand, pushing nominal interest rates closer to the zero 
lower bound, and invalidating the central bank’s ability to maintain full 
employment by cutting policy rates.341  Accepting these premises, it 
follows that economic activities resulting in lower wages or higher 
unemployment are especially undesirable during zero lower bound 
recessions.  This is true even if that activity also spurs shareholder gain, 
at least to the extent that shareholder gains are the result of a wealth 
transfer.  Thus, it is advantageous to protect jobs and wages by making 
takeovers harder during an economic recession further constrained by 
the zero lower bound recession.  

Entrenching a board with a DHPP during a zero lower bound 
recession does not negatively impact shareholders, and in fact can 
create—rather than distribute—value.  Deterring hostile activism is also 

 
Listokin, supra note 12, at 834 (explaining that because consumers have a higher 
marginal propensity to consume than producers, a transfer of return on capital from 
consumers to producers lowers aggregate demand, which reduces output and 
employment); Masur & Posner, supra note 148 (analyzing at length how a cost-benefit 
analysis should and can incorporate unemployment).  Note also that I have ignored to 
the welfare costs of unemployment, which may be “much greater than CBA predicts.” 
Bronsteen et al., supra note 59, at 1619. 

336 Listokin, supra note 12, at 834; Masur & Posner, supra note 14, at 870. 
337 Hayashi & Murphy, supra note 14, at 780. 
338 Masur & Posner, supra note 14, at 887.  Critically, this Note relies on the 

assumption that employees will spend, rather than save, the income they receive from 
their employment.  In general, the effect that household income will increase aggregate 
output during economic downturns depends on the extent to which that income is 
spent.  Hayashi & Murphy, supra note 14, at 778.  For a more detailed discussion on 
macroeconomics during the zero lower bound, see id. 

339 Listokin, supra note 12, at 795. 
340 Benigno & Fornaro, supra note 171, at 1.  
341 Id.  
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likely to protect job and wage stability.  These outcomes are worth 
pursuing.  After all, the primary goal of monetary policy is to influence 
income levels and unemployment in the economy, and the zero lower 
bound invalidates monetary policy’s ability to do so.342  Here again, a 
balance of consequences favors antitakeover law that is friendly to 
DHPP in both bank loans and bond indentures. 

4. Moving Away (Temporarily) From Shareholder Primacy 

The shareholder primacy model has been described as “the 
ideological underpinning upon which the legitimacy of directorial 
power rests.”343  Corporate law empowers shareholders with rights to 
protect their investment and participate in certain fundamental corporate 
transactions.344  For instance, shareholders can vote to amend the 
corporation’s articles and bylaws if they wish to change a board’s 
classified structure or remove a poison pill.  DHPPs strip shareholders 
of that power because the puts are covenants in third-party lending 
agreements that provide waiver ability only to the creditor, and not to 
the directors or shareholders.345  Using these devices liberally is 
therefore controversial because of the infringement upon the 
shareholder franchise.  Nevertheless, moving toward a temporary 
stakeholder approach is justified for multiple reasons. 

First, the shareholder primacy model is not statutorily required in 
any jurisdiction.  In fact, two thirds of the states have other constituency 
statutes that directly undercut shareholder primacy.346  Absent from 
those jurisdictions, of course, is Delaware.347  Yet even in Delaware, 
shareholder primacy is espoused as merely a sense of obligation or 
social norm.348  A shareholder primacy mandate exists seriously only 
during Revlon moments—when a board of directors has determined that 
it is going to sell the company.349  If the board makes a decision to sell, 

 
342 Inflation & Unemployment I: Monetary Policy, POLICONOMICS, 

https://policonomics.com/lp-inflation-unemployment1-monetary-policy/ (last visited 
Feb. 20, 2021). 

343 Blasius Indus., Inc. v. Atlas Corp., 564 A.2d 651, 659 (Del. Ch. 1988). 
344 DEL. CODE ANN. tit. 8, § 141(k) (2020). 
345 Griffith & Reisel, supra note 118, at 1030. 
346 LOPUCKI & VERSTEIN, supra note 193, at 584. 
347 See Rhee, supra note 7, at 1958–59. 
348 Id. at 1957.  Professor Rhee discusses the evolution of the shareholder primacy 

model, noting a lack of precedent rejecting a business strategy for failing to maximize 
shareholder wealth and that “shareholder primacy is clearly unenforceable . . . because 
the business judgment rules would defeat any claims based on a failure to maximize 
profit.” Id. at 1961. 

349 Id. at 1975. 
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then it is required to sell the company to the highest bidder.350  Outside 
of this specific context, no director has ever been held liable for 
breaching their fiduciary duties for the sole reason of failing to 
maximize shareholder profit, so long as they made the decision 
informedly, disinterestedly, and in good faith.351  The decision not to 
prioritize short-term shareholder gains is defensible on the basis that 
managers are acting with a view toward long-term growth.  Thus, 
Delaware managers are within their purview to undertake projects with 
a longer time horizon, and they may be more inclined to do so without 
the looming pressures of the market for corporate control. 

Second, the environment in which this proposal operates is 
relatively limited.  Zero lower bound recessions and liquidity traps 
occur when the fed funds rate is at or near zero.  This interest rate 
environment has been a historically infrequent occurrence,352 although 
economists are increasingly concerned that perpetually low rates will 
become the new normal.353  Notably, interest rates confined by the zero 
lower bound typically remain in a distressed state for longer periods of 
time.354  While those environments may be become more prevalent, the 
resulting recession and failure of traditional stimulus tools still 
necessitates an alternative solution.  When the economy recovers and 
rates rise, this proposal would no longer be needed.  Thus, the 
countercyclicality preserves shareholder primacy during ordinary 
environments.  

Third, the shareholder primacy model can become inefficient and 
harmful to the macroeconomy.  The traditional conception of the 
shareholder is unrealistic and adherence to shareholder wealth 
maximization norms can be harmful to society as a whole.355  Former 

 
350 See in re Toys “R” Us, Inc. S’holder Litig., 877 A.2d 975, 999 (Del. Ch. 2005) 

(“[O]nce directors decide to sell the corporation, they should do what any fiduciary 
(such as trustee) should do when selling an asset: maximize the sales price for the 
benefit of those to whom their allegiance is pledged.”) (citing Revlon, Inc. v. 
MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, 176 (Del. 1986)). 

351 Rhee, supra note 7, at 1961. 
352 Listokin, supra note 12, at 814. 
353 See supra notes 63–67 and accompanying text. 
354 Listokin, supra note 12, at 814. 
355 Griffin, supra note 128, at 128.  The stakeholder-centric approach to corporate 

governance is gaining traction in the U.S. See Business Roundtable Redefines the 
Purpose of a Corporation, BUS. ROUNDTABLE (Aug. 19, 2019), 
https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-
corporation-to-promote-an-economy-that-serves-all-americans (stating the Business 
Roundtable’s “fundamental commitment” to all stakeholders, which includes 
investing in their employees, ethical supply chain, community investment, and 
generating long-term value for shareholders).  The BRT’s statement aligns with the 
view of those who believe that shareholders’ interests should not take priority to other 
corporate constituencies, yet meets objection by those who question whether the 
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Delaware Supreme Court Chief Justice Leo Strine emphasized that real 
shareholders are “human investors” who have a financial interest in not 
only one stock, but also in their diversified portfolio, the price they pay 
for goods and services, their employment stability, and the overall state 
of the economy.356  Shareholder primacy depends on the normative 
assumption that social welfare is advanced when shareholder profits are 
maximized.357  But, when shareholder profit maximization amounts 
merely to transfers of wealth from poor and working-class consumers 
to wealthy investors, society as a whole does not gain value.358 

Relatedly, a corporate governance regime that prioritizes short-term 
gains to share prices can exacerbate financial crises.359  If an important 
company undertakes excessive risk that poses a positive expected value 
to shareholders only, many other firms could suffer the consequences if 
that company’s project does not pay off and the company fails.360  In 
other words, excessive shareholder primacy can be especially harmful 
at firms with systemic importance.  As well, shareholder primacy 
encourages firms to quickly translate financial market woes into 
employment decisions, which can have long-term consequences.361  If a 
short-term focus causes managers to make risky bets with an expected 
value that is marginally positive only to shareholders, both immediate 
and long-term harm may result, with the ultimate problems exacerbated 
by a stressed economy.  

 
*** 

 
To summarize, the economic consequences of the market failures 

resulting from the zero lower bound are harmful.  During recessions, it 
is paramount to protect credit markets.  Further, when interest rates are 
confined by the zero lower bound, the promotion of consumer spending 
(aggregate demand) is necessary to effect economic stimulus.  Hostile 
activism’s consequences of lost jobs, decreased wages, and higher 
prices for consumer goods carry exacerbated detriments to social 

 
statement was merely a disingenuous move by CEOs to sidestep corporate democracy.  
Stephen Bainbridge, Using Corporate Governance to Effect Social Changes Is 
Fundamentally Undemocratic, PROFESSOR BAINBRIDGE (Sept. 1, 2019, 4:26 PM), 
https://www.professorbainbridge.com/professorbainbridgecom/2019/09/using-
corporate-governance-to-effect-social-changes-is-fundamentally-undemocratic.html.  
While the statement carries no legal footing, it illustrates the growing desire for 
corporate participation in larger social and economic issues. 

356 Strine, Jr., supra note 1, at 1945. 
357 Stout, supra note 86, at 1173. 
358 Griffin, supra note 128, at 128. 
359 Kovvali, supra note 19, at 20. 
360 Id. 
361 Id. at 21; Listokin & Mun, supra note 19. 
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welfare.  In the absence of effective stimulus policies, expansionary 
legal policy can serve as an alternative institution working to achieve 
macroeconomic stability.  Imposing countercyclical antitakeover law—
specifically law that is permissive of DHPP at the zero lower bound—
can correct, or at least substantially reduce, these costly failures.  The 
perils of countercyclical law, including the threats to legal uncertainty 
and the shareholder franchise, are weak and can be mitigated.  
Additionally, the benefits to creditors and creation of shareholder value 
further support countercyclical antitakeover law.  Redesigning the 
institution of merger and acquisition law can advance efficiency and 
stimulate aggregate demand. 

IV. REFINING EXPANSIONARY ANTITAKEOVER POLICY 
 

Proceeding on the premise that courts should be more permissive of 
DHPPs during zero lower bound recessions and liquidity traps, the next 
question is what legal standard should apply.  While it is not this Note’s 
central purpose to define a precise test for application to DHPP 
challenges during the zero lower bound, this part suggests that an 
appropriate test is neither extreme nor inconsistent with existing law. 

Under Delaware law, a board of directors’ decision to implement an 
antitakeover device receives intermediate scrutiny under the Unocal 
standard.362  The sparce poison put case law suggests that DHPPs will 
also receive intermediate scrutiny.363  Unocal’s two-pronged test 
requires managers to demonstrate that they responded to the danger in 
good faith and after reasonable investigation, and that the defensive 
response was reasonable in relation to the threat proposed.364  Responses 
are unreasonably disproportionate when they unreasonably preclude 
takeovers, coerce shareholder votes, or are excessive in relation to the 
threat.  Unocal requires a fact-specific inquiry and leaves open to debate 
what constitutes unreasonableness.365 

An easy solution would be for courts to redefine what constitutes 
unreasonably preclusive or excessive in relation to a threat during a zero 
lower bound recession.  If the harm associated with certain types of 
hostile activism is exacerbated during a zero lower bound recession—
as I have argued—it follows that a stronger defense should be 
warranted.  This is especially true if the harm is judged from the 
perspective of all stakeholders, rather than only shareholders. 

 
362 Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 958–59 (Del. 1985). 
363 See supra Part III.B. 
364 Unocal Corp., 493 A.2d at 953–57.   
365 Id. 



 

2021 COUNTERCYCLICAL ANTITAKEOVER 
LAW 

375 

Others have suggested that poison puts be reviewed under a 
different standard or a modified Unocal test.  For example, Griffith and 
Reisel suggested that courts employ the business judgment standard in 
challenges to the adoption of DHPP and a modified intermediate 
scrutiny when used.366  Specifically, they would have courts compare 
the proportionality of the response against the threat of harm to 
creditors’ interests.367  They also proposed to bind the board of directors 
to a fiduciary duty to negotiate a waiver from the lenders, regardless of 
the board’s opinion of the activist and its agenda.368 

Their proposal is attractive in that it considers the threat from the 
perspective of a creditor.  However, a court should not evaluate solely 
the creditor’s interest in being repaid.  This Note proposes the use of 
DHPPs in bond indentures, which involves a group of lenders who are 
interested primarily in the price of their bonds.  Since bond prices 
depend partly on corporate performance, a court should consider the 
likely impact on both the target firm’s creditworthiness and its operation 
performance. 369  

Requiring the board to attempt to negotiate a waiver from lenders 
may also be problematic because a board would have to do so even 
when it believes in good faith that the hostile activism would be 
detrimental to the company, its shareholders, and its creditors.  In any 
manner, Griffith and Reisel’s proposal retains creditors’ gatekeeping 
status, as they are not bound to concede to the board’s waiver request. 

In addition to a modified Unocal test that focuses on creditor 
interest, courts should also consider whether the DHPP in question was 
coupled with contingent covenants.  Specifically, permissive DHPPs 
should require that the puts accompany covenants that ensure 
productive capital expenditure and prevent creditors from mandating 
suboptimal conservatism.370 

The proposition that antitakeover law should consider creditors’ 
interests is not inconsistent with existing law.  The majority of 
jurisdictions with constituency statutes expressly permit a board to 
weigh the interests of other stakeholders on equal footing with the 
interests of shareholder.371  Thus, an alternative solution to modifying 

 
366 Griffith & Reisel, supra note 118, at 1073–76. 
367 Id. 
368 Id. at 1074. 
369 See Thomas Kenny, Understanding the Performance of Corporate Bonds, 

BALANCE (June 4, 2019), https://www.thebalance.com/understanding-the-
performance-of-corporate-bonds-417106. 

370 See supra notes 321–25 and accompanying text. 
371 In fact, it was primarily because of the other constituency statute that an Iowa 

district court upheld a challenge to a poison put. Ky. State Dist. Council Carpenters 
Pension Tr. Fund v. Myers, No. 4:10-CV-00332, 2010 WL 11483954, at *6 (S.D. Iowa 
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the standard of review under Unocal may be to ask Delaware to adopt a 
stakeholder primacy model similar to a constituency statute when they 
review a DHPP during a zero lower bound recession.  This would be a 
more holistic approach in that it considers the impact not just on 
creditors, but also on employees and long-term investment.  

V. CONCLUSION 

Economic downturns call for stimulus.  However, stimulus is 
frustrated when interest rates are at or near zero percent because the zero 
lower bound invalidates traditional policy ammunition.  Accordingly, 
policymakers must turn to nontraditional tools.  One such option is 
corporate law, and more specifically, antitakeover law.  This Note 
proposed countercyclical antitakeover law as a form of expansionary 
legal policy.  Hostile activism produces a variety of externalities, both 
positive and negative.  In ordinary economic environments, it is 
debatable whether the adverse consequences outweigh the positive.  
However, this Note contended that the zero lower bound shifts the 
balance such at a macroeconomic level, any benefits of hostile activism 
are outweighed by negative externalities.   It may thus be efficient for 
law to respond by deterring hostile activism during zero lower bound 
recessions. This Note illustrated how countercyclical antitakeover law 
could be effectuated using the example of the dead hand poison put.  
This antitakeover device can deter incidents of hedge fund activism, 
thereby protecting jobs and wages, while simultaneously facilitating 
credit supply and enhancing both creditor and shareholder wealth.  After 
balancing a variety of economic consequences of changing the law, this 
Note concluded that countercyclical antitakeover law is efficient and 
can stimulate aggregate demand. 
 

 
Sept. 9, 2010). This is the only poison put decision outside of Delaware courts that did 
not apply Delaware law. 
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