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ABSTRACT 
 

The purpose of the patent is to encourage potential inventors to 
undergo the risky venture of innovation.  Since an issued patent then 
stands in the way of competition and follow-on innovation, it is 
generally thought desirable only to grant patents for inventions that 
would not otherwise occur without the patent incentive.  Professor Mark 
Lemley once explained that "if we do not need patents to encourage new 
inventions, we certainly do not want to grant them in an effort to 
regulate the use of those inventions in the marketplace."  However, this 
paper is the first to suggest that that the traditionally negative 
consequences of patents may actually promote innovation in long-term.  
This paper questions the conventional risk-seeking approach that favors 
the unbridled commercialization of all new inventions.  Instead, it 
suggests that it may actually be desirable for patents to regulate the 
diffusion of new inventions into the marketplace.  This paper focuses 
on how, in the lead-up to the global financial crisis in 2008, Congress, 
the courts, and the U.S. Patent and Trademark Office all supported 
removing any patent barriers to the widespread use and 
commercialization of financial innovation.  The uninhibited spread of 
high-risk financial innovations went on to spur global economic crisis.  
This may have been an instance where the traditionally negative 
consequences of patent holdup, stifling litigation, and limited 
commercialization of innovation would have been keenly beneficial –– 
not only in the short-term, but also in the long-term and with effects 
across many industries.  Strong patents may have been able to contain 
the use of high-risk financial innovation and, in turn, isolate the global 
financial crisis to the bankruptcy of just a few firms.  This would have 
had profound effects on countless other industries that were hampered 
by the financial crisis.  While industry-specific regulations have since 
been enacted to reduce the possibility of repeating past mistakes, patents 
in the area of financial and business innovation are still highly 
disfavored.  And while industry-specific regulations tend to focus on 
past problems, patents tend to focus on future problems.  This paper 
suggests that patents may provide a valuable mechanism for market 
regulation.  A lack of strong patents could spur the next global market 
collapse. 
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I. INTRODUCTION 
Patents are traditionally viewed as monopolistic, anti-competitive 

market restraints that are an acceptable tradeoff to achieve greater 
incentives to innovate.1  The price of that tradeoff is that, after the 
innovation has been achieved, commercialization of that innovation as 
well as follow-on innovation may be slowed.2  This balance is important 
because the purpose of patents is to “Promote the Progress of Science 
and useful Arts.”3 

One area where the effect of patents has recently been of great 
concern is financial innovation and business methods.  After State Street 
Bank & Trust Co. v. Signature Financial Group, Inc.4 in 1998, the 
United States Patent and Trademark Office (USPTO) and the courts 
began a trend to remove any patent barriers to the widespread 
commercialization of financial innovation.5  The concern seemed to be 
whether or not patents in this area “would, on balance, facilitate or 
impede the progress of American business.”6  But in the context of high-
risk financial innovation, it may have actually been desirable to impede 
"progress" towards global financial meltdown.  By 2008, high-risk 
financial innovations created in the late 1990s and early 2000s had 
plunged economies around the world into massive recession.7   

If Congress, the courts, and the USPTO had instead supported State 
Street and accorded strong patent rights to financial innovations, the 
excessively risky financial innovations that caused the global market 
collapse could have been isolated to a much smaller group of parties 
(i.e., the patent owners and licensees).  In the competitive industry of 
financial product offerings,8 patent owners may have offered very few 
                                                                                                                                         

1 See Diamond v. Chakrabarty, 447 U.S. 303, 319 (1980) (Brennan, J., 
dissenting) (explaining that patent laws are a reconciliation of dislike for monopolies 
with the “need to encourage progress”). 

2 Id. at 317. 
3 U.S. CONST. art I, § 1, cl. 8.   
4 State St. Bank & Tr. Co. v. Signature Fin. Grp., Inc., 149 F.3d 1368, 1370 

(D.C. Cir. 1998) (reversing the district court's holding of unpatentable subject matter 
regarding claims of a system for mutual fund investment accounting). 

5 See, e.g., 35 U.S.C. § 273 (2012) (creating a prior use defense against business 
method claims). See also Am. Stock Exch., LLC v. Mopex, Inc., 250 F. Supp. 2d 
323, 329–30 (S.D.N.Y. 2003) (invalidating claims for the exchange traded fund); Ex 
parte Bilski, No. 2002-2257 (B.P.A.I. Sept. 26, 2006) (rejecting claims for a 
commodities hedging strategy). 

6 Bilski v. Kappos, 561 U.S. 593, 653 (2010) (Stevens, J., concurring). 
7 See Sugato Bhattacharyya & Amiyatosh K. Purnanandam, Risk-Taking by 

Banks: What Did We Know and When Did We Know It? 8–12 (AFA 2012 Chi. 
Meetings Paper, 2011), available at http://ssrn.com/abstract=1619472. 

8 See generally Stijn Claessens, Competition in the Financial Sector: Overview  
continued . . . 
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licenses and restricted the reach of these risky innovations even further.  
Patent owners would have been able to raise prices to monopolistic 
levels and limit the supply to only a select few.9  And when the market 
finally collapsed, all of the typically negative monopolistic behaviors 
would have actually protected the broader markets because so few 
parties would have been participating in the collapse. 

This paper is the first to suggest that strong patent rights may 
provide a valuable regulation on the participation in the 
commercialization of innovation by limiting excessive risk taking to 
patent owners and parties sophisticated enough (and wealthy enough) 
to acquire a license.  Wholly independent of the traditional justification 
for the patent system, this paper will argue that market regulation 
actually promotes the long-term health of competitive financial 
markets.  In Section II, the paper will describe how market restraints 
serve to stabilize financial markets.  Section III will then describe how 
the patent system shares many of the same qualities as the finance 
industry and how strong patent rights can serve the same market 
stabilization function.  In Section IV, the paper will assess empirical 
data on patent rights as market regulators.  Finally, Section V will 
present conclusions and broader policy implications. 

II. FINANCIAL INDUSTRY BENEFITS FROM MARKET RESTRAINTS 
Restraints on competition are generally considered economically 

inefficient.10  But at the same time, market restraints are sometimes 
necessary to achieve a healthy, sustainable market.  For example, a 
completely unregulated financial industry experiences destructive and 
abusive behavior due to information asymmetry in investment offerings 
between sellers and buyers.11   

This led to market regulations for publicly offered financial 
products, mostly in the form of requiring sellers to make numerous 
mandatory disclosures. 12   These restraints actually stabilized a 
                                                                                                                                         
of Competition Policies (IMF Working Paper No. 45, 2009), available at  
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1366175. 

9 See Jerry A. Hausman & Jeffrey K. MacKie-Mason, Price Discrimination and 
Patent Policy, 19 RAND J. ECON. 253, 254 n.5 (“[P]atents may establish the 
necessary monopoly power for price discrimination to take place . . .”). 

10 See RICHARD A. POSNER, ANTITRUST LAW 2 (Univ. Chi. Press 2d ed. 2001) 
(“[E]conomic theory provides a solid basis for the belief that monopoly pricing, 
which results when firms create an artificial scarcity of their product and thereby 
drive price above its level under competition, is presumptively inefficient . . .”). 

11 Duke K. Bristow, Benjamin D. King & Lee R. Petillon, Venture Capital 
Formation and Access: Lingering Impediments of the Investment Company Act of 
1940, 2004 COLUM. BUS. L. REV. 77, 85 (2004). 

12 Id. 
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competitive market for these products.13  But the regulations also made 
exceptions for private (non-public) offerings.14  Private offerings are 
often called "unregulated markets," but these markets simply regulate 
the buyers who can participate, rather than regulating the sellers.15  
Unregulated markets nonetheless require that only sophisticated (i.e., 
wealthy) buyers be allowed to take the risks associated with 
participating in financial offerings in the absence of mandatory 
disclosures by the seller.16  The theory behind this non-regulation is that 
sophisticated buyers are sufficiently able to protect themselves in the 
absence of regulation through their own research, private contracts, and 
greater ability to absorb loss of wealth.17  Similar access and tools are 
unavailable for unsophisticated buyers, and therefore participation by 
an unsophisticated buyer in an unregulated market is excessively risky 
and thus disallowed.18   

For example, venture capital (“VC”) funds are high-risk private 
investment offerings.  Most VC-backed startup companies fail, and, 
since 1999, VC funds have failed to generate positive returns. 19  
Because of the extreme uncertainty and information asymmetry 
between sellers and buyers present in this system, VC fund investors 
rely extensively on private contracts.20  But the private nature of these 
offerings does not alone create an exemption from mandatory 
disclosures required by securities law.21  VC funds are still limited to 
accredited investors only.22  The Securities Act of 1933 requires an 
investor to have a net worth of at least $1,000,000 or an income of at 
least $200,000 per year.23  In the state of California, an investor must 
have $250,000 in tangible net worth and $5,000,000 in funds to be 
invested.24  These requirements recognize that these investments are too 
risky to allow truly unregulated participation. 25   Removal of these 
accredited investor requirements forfeits available exemptions from 
                                                                                                                                         

13 Id. at 87–88. 
14 See id.; Olufunmilayo B. Arewa, Financial Firewalls: The Credit Crisis and 

Network Contagion, 4 ENTREPRENEURIAL BUS. L. J. 304, 312–13 (2010). 
15 Bristow et al., supra note 11, at 103–05. 
16 Id. at 95, 103. 
17 See id. at 88.  
18 See id. at 119; Arewa, supra note 14, at 314. 
19 Diane Mulcahy, Six Myths About Venture Capitalists, HARV. BUS. REV., May 

2013, at 80, 81. 
20 Ronald J. Gilson, Engineering a Venture Capital Market: Lessons from the 

American Experience, 55 STAN. L. REV. 1067, 1069, 1078 (2003). 
21 Bristow et al., supra note 11, at 110. 
22 Id. 
23 Id. at 104.  
24 Id. at 98. 
25 Id. at 102. 
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mandatory disclosures.26  Rather, decreased regulation on the buyers 
would need to be supplemented by increased regulation on the sellers 
(e.g., disclosures), which amounts to substituting one form of regulation 
for another.27   

Another example of a high-risk private investment offering is the 
over-the-counter (“OTC”) derivative.  OTC derivatives are exempt 
from regulation under the Commodity Futures Modernization Act of 
200028 because the transactions involve sophisticated parties.29  Again, 
the theory is that sophisticated buyers are able to protect themselves 
without the need for regulation. 30   Participation by unsophisticated 
buyers would deny the exemption from regulation on the seller-side.31  
Thus, while the "regulated" and "unregulated" markets derive their 
names from whether or not sellers are regulated, both markets are 
actually regulated.  This is summarized below in Table 1.32  A true 
unregulated financial industry could not survive because sellers would 
cheat buyers.33    

Table 1:  Financial markets are regulated, either from the 
seller-side or buyer-side.  

Market Seller-side Buyer-side Examples 
"Unregulated" No mandatory 

disclosures 
Sophisticated 

only 
VC, hedge 

funds 
"Regulated" Mandatory 

disclosures 
Open 

participation 
Common 

stock 
 

It is beyond the scope of this paper to explain why the free market 
does not fix this problem without regulation.  In theory, buyers could 
simply stop buying from sellers who do not provide truthful and 
adequate disclosures.  Accordingly, buyers could stop buying from 
sellers who do not produce adequate returns, regardless of disclosures.  
However, I will proceed under the assumption that Congress was 
correct in concluding that public markets cannot function without seller-
side regulation and that private markets cannot function without buyer-

                                                                                                                                         
26 Id. at 122. 
27 Id. at 125. 
28 Commodities Futures Modernization Act, Pub. L. No. 106-554, 114 Stat. 

2763 (2000).  
29 Arewa, supra note 14, at 313. 
30 Id.  
31 Cf. id.  
32 See infra Table 1. 
33 See infra Table 1. 
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side regulation.34  The underlying theory seems to be that the more 
private the transaction, the less regulation is necessary, provided that 
the parties are sophisticated.35  Thus, I turn to how this system responds 
to the excessive risk-taking incentivized by the asymmetric payout 
structure pervasive in the American economy. 

America conducts transactions through “agents,” such as various 
corporations, banks, and money managers, to whom people give money 
in the form of investments, loans, or savings.36  When agents perform 
well, they receive a portion of the earnings.37  When agents perform 
poorly, they pay nothing.38  Thus, agents participate in the gains but not 
the losses that result from their decisions. 39   This is called an 
asymmetric payout structure.40  Once short-term gains are rewarded, 
long-term losses usually do not require paying back any of the already-
rewarded short term gains.41  Furthermore, the increase in the number 
of investors after profitable years exceeds the decrease in the amount of 
investors after unprofitable years.42  In other words, most buyers do not 
stop investing with agents to punish their agents for losses.  This perhaps 
explains why some studies have shown that compensation in 
underperforming years does not seem to decrease as much from the 
outperforming years as one might expect.43  This is most frequently 
observed in high-risk financial investments, such as venture capital or 
hedge funds, but also occurs for relatively “safe” investments in the 
common stock of publicly traded financial institutions. 44   Thus, 
asymmetric payout structures affect risk-taking in both the regulated 
and unregulated markets.  They incentivize our agents to take 
disproportionate risks even in situations where the likelihood of success 
is overwhelmingly small.45 

In response, some industries have developed measures to combat 
excessive risk-taking incentives.  For instance, many hedge funds have 
                                                                                                                                         

34 See infra Table 1. 
35 See Arewa, supra note 14, at 313–14. 
36 See BLACK’S LAW DICTIONARY 232 (10th ed. 2014) (“an agent who acts as an 

intermediary or negotiator esp. between buyers and sellers”). 
37 12 AM. JUR. 2D § 278 (2009). 
38 Assuming that no crime has been committed. Typically, we still pay a 

management or transaction fee even if our agent loses our money. 
39 See Krishnan Sharma, Financial Sector Compensation and Excess Risk-

taking—A Consideration of the Issues and Policy Lessons 4 (Dep’t Econ. and Soc. 
Affairs, Working Paper No. 115, 2012).   

40 Id. at 2. 
41 Id. at 3. 
42 Id. at 4. 
43 Id. at 6. 
44 Id. at 3. 
45 Id. at 2. 
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a “hurdle” rate of return, below which no performance-related 
compensation will be paid to the fund manager.46  Some even have a 
“high water mark,” whereby funds must actually make up for past losses 
before profits can be accounted. 47   VC funds also have similar 
protections, such as paying investors back before compensating the fund 
managers and “claw back” provisions that retrieve compensation from 
profitable investments to reimburse investors for unprofitable 
investments. 48   However, it has been suggested that none of these 
provisions provides adequate protection against excessive risk-taking, 
given that funds can be easily shuttered and new ones created with little 
long-term accountability.49  

Certain industries appear more affected than others by the 
asymmetric payout structure, but the structure is pervasive in the 
American economy.50  That is, it exists in every market, not just the 
financial market.51  Taking excessive risks can easily evolve into a herd 
mentality throughout any industry. 52   Fortunately, the majority of 
business decisions are likely to have sufficiently limited negative 
consequences for this not to matter most of the time.  However, this fact 
may not provide much insulation from even a few high-risk decisions, 
if the bets are big enough.  In the regulated market, the hope is that 
mandatory disclosures allow the unsophisticated buyer to avoid parties 
who take excessive risks.53  In the unregulated market, the hope is that 
excessive risk-taking is limited to a small percentage of the population 
(i.e., the sophisticated buyers).  However, after the financial crisis of 
2007-2009, this system was found to not adequately limit the effects of 
excessive risk-taking.54  This will be further analyzed in Section IV, but 
perhaps the asymmetric payout structure was simply too strong for the 
regulations that were in place before 2007.55   
                                                                                                                                         

46 Id. at 5. 
47 Id.  
48 Gilson, supra note 20, at 1072. 
49 Sharma, supra note 39, at 5. 
50 Id. at 3. 
51 Almost all of us are compensated by an asymmetric payout structure in our 

own jobs. For instance, if I do well at my job and make the company money, I may 
receive a year-end bonus. If I do poorly and lose the company money, I may be fired, 
but I will not be forced to reimburse the company or its clients for any losses that I 
may have caused (assuming no fraud or crime has been committed). 

52 See Sharma, supra note 39, at 4. 
53 See Danielle A. Higgins, Comment, Regulation S-K Item 402(S): Regulating 

Compensation Incentive-Based Risk through Mandatory Disclosure, 61 CASE W. 
RES. L. REV 1049, 1049 (2011). 

54 See id. at 1050. 
55 See Paul Slattery, Note, Square Pegs in a Round Hole: SEC Regulation of  

continued . . . 
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Would a stronger patent system have provided the necessary 
regulation to bridge the gap?  More specifically, would excessively 
risky financial innovations have been patented and effectively enforced 
through infringement litigation to stifle the widespread use of those 
financial innovations?  Before addressing this question in Section IV, 
Section III explains how patents can provide such a market regulating 
mechanism. 

III. PATENTS ARE BUYER-SIDE MARKET RESTRAINTS 
A patent creates exclusionary rights with respect to the subject 

matter claimed in the patent.56  A patentee may legally prevent others 
from making, using, or selling the patented invention.57  These rights 
are restrictions on the free market.  They create static inefficiencies, 
dynamic inefficiencies, rent-seeking behavior, administrative costs, and 
distortionary overinvestment in research and development. 58   The 
American system generally accepts these otherwise undesirable 
qualities because they purportedly encourage inventions that we would 
not otherwise get. 59   There are many theories as to how this 
mechanically works.  First, prospect theory supposes that a patent right 
gives the patentee incentive to maximize the value of the subject matter 
covered by the patent.60  Second, commercialization theory focuses on 
post-invention and argues that a patent right provides the patentee with 
the incentive to undertake the risky venture of commercializing a new 
invention.61  Third, disclosure theory asserts that a patent right is the 
“quid pro quo” for dissemination of information to the public.62  There 
are other alternative theories, but these are the main three.63  Naturally, 
                                                                                                                                         
Online Peer-to-Peer Lending and the CFPB Alternative, 30 YALE. J. ON REG. 233, 
235–36 (2013). 

56 35 U.S.C. § 271(a)-(c) (2012). 
57 General Information Concerning Patents, U.S. PATENT AND TRADEMARK 

OFFICE (Oct. 2014), http://www.uspto.gov/patents-getting-started/general-
information-concerning-patents.  

58 Mark A. Lemley, The Myth of the Sole Inventor, 110 MICH. L. REV. 709, 736 
(2012). 

59 Id. 
60 Id. at 738. 
61 Id. at 739. 
62 See id. at 745; Eldred v. Ashcroft, 537 U.S. 186, 224 (2003) (Stevens, J., 

dissenting) (“Complete disclosure as a precondition to the issuance of a patent is part 
of the quid pro quo that justifies the limited monopoly for the inventor as 
consideration for full and immediate access by the public when the limited time 
expires.”); Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U.S. 722, 
736 (2002) (“[P]atent rights are given in exchange for disclosing the invention to the 
public.”). 

63 Lemley, supra note 58, at 711. 
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none of these is without serious criticism.  Prospect theory implies that 
a lack of competition better serves innovation, 64  while most other 
theories and evidence strongly suggest the opposite. 65  
Commercialization theory fails to recognize that once an invention 
exists, a patent primarily stands in the way of (rather than assists) 
commercialization.66  Disclosure theory belies the reality that scientists 
and innovators generally do not learn the latest information by reading 
patents.67 

In response to these criticisms, many have searched for alternative 
justifications for the patent system, such as patent racing theory, which 
posits that multiple parties racing to acquire a patent leads to more 
inventions, at a quicker pace.68  Others have argued that the patent 
system needs reform to account for its perceived shortcomings, such as 
issuing more patent rights based on commercialization activity.69  Some 
have even suggested that it is best to eliminate patents altogether.70  As 
Professor Mark Lemley states: “If we don’t need patents to encourage 
new inventions, we certainly don’t want to grant them in an effort to 
regulate the use of those inventions in the marketplace.”71 

But is that necessarily true?  In this paper, I argue that it is not.  Even 
if I assume that all innovation occurs without the promise of exclusive 
patent rights and that inventors disclose them to the public too, 
nevertheless, there still remains a reason to have patents.  Section II 
described the characteristics of the financial markets and why the so-
called “unregulated” markets are in fact necessarily regulated in order 
to build a sustainable, healthy marketplace.  Since private investment 
offerings are excessively risky, their access is limited to sophisticated 
buyers through buyer-side regulation.72  This type of limited access 
could also be a valuable function of patents if there was some reason to 
                                                                                                                                         

64 Id. at 738. 
65 Robert P. Merges & Richard R. Nelson, On the Complex Economics of Patent 
Scope, 90 COLUM. L. REV. 839, 872 (1990); John F. Duffy, Rethinking the 

Prospect Theory of Patents, 71 U. CHI. L. REV. 439, 442–43 (2004); Mark A. 
Lemley, Economics of Improvement in Intellectual Property Law, 75 TEX. L. REV. 
989, 1048–58 (1997). 

66 Lemley, supra note 58, at 739–44. 
67 Id. at 745. 
68 Id. at 749–60. 
69 Michael B. Abramowicz, The Problem of Patent Underdevelopment, GEO. 

WASH. LAW FACULTY PUBL’NS & OTHER WORKS, 1, 41–55 (2005); Ted Sichelman, 
Commercializing Patents, 62 STAN. L. REV. 341, 402–12 (2010).  

70 MICHELE BOLDRIN & DAVID K. LEVINE, AGAINST INTELLECTUAL MONOPOLY 
22–25 (2008). 

71 Lemley, supra note 58, at 745. 
72 These sophisticated buyers subject to regulation are known as accredited 

investors. See 17 C.F.R. § 230.501 (2012). 
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want to regulate the diffusion of innovation into the commercial 
marketplace.  Such a reason could be that the commercialization of 
innovation is essentially an extremely risky private investment 
offering.73   

First, the vast majority of attempts to commercialize innovation will 
fail because the vast majority of patentable inventions are commercially 
worthless.74  Studies have found that most patents are worth so little that 
the patent owner cannot even justify paying the maintenance fee.75  This 
applies broadly across all industries and patented subject matter. 76  
Litigation-based metrics come to similar conclusions: fewer than 1% of 
patents have any value at all.77  Of course, a patent’s litigation value is 
not quite the same as its commercial value, but the two values are 
related.  For example, a patent must have commercialization value in 
order to have litigation value.  Overall, the success rate of finding value 
in patentable inventions is so low that some even compare patents to 
lottery tickets.78  This is true despite the assertion that many patents are 
only incremental improvements over existing knowledge.79  Thus, even 
an incremental improvement is statistically likely (in fact, 
overwhelmingly so) to be a losing commercial investment. 

Second, there is little disclosure to protect the “buyer” (which in this 
case is the party attempting to commercialize the innovation) in the 
form of information that may help differentiate which inventions may 
be riskier than others.  Some argue that the disclosure requirements to 
receive a patent do not actually produce enough information to allow a 
person having ordinary skill in the art to effectively make or use the 
invention (despite that being the required benchmark).80  Furthermore, 
the patent disclosure requirements do not include how much the 
invention costs to develop, how much it costs to make and use, what its 
potential value is, how its worth should be calculated, probability of 
success, market analysis, or any disclosures that approximate disclosure 

                                                                                                                                         
73 John R. Allison et al., Valuable Patents, 92 GEO. L.J. 435, 440–41 (2004). 
74 Id. at 437. 
75 Id. at 441.  
76 Id.  
77 Id. at 441–45. 
78 Dennis D. Crouch, The Patent Lottery: Exploiting Behavioral Economics for 

the Common Good, 16 GEO. MASON L. REV. 141, 142 (2008). See also F.M. Scherer, 
The Innovation Lottery, in EXPANDING THE BOUNDARIES OF INTELLECTUAL 
PROPERTY: INNOVATION POLICY FOR THE KNOWLEDGE SOCIETY 3, 3 (Rochelle 
Cooper Dreyfuss et al. eds., 2001). 

79 Value studies do not evaluate incremental inventions separately from truly 
“ground-breaking” ones. So value measures apply to all patents as a whole. 

80 HARVARD LAW REVIEW ASS’N, The Disclosure Function of the Patent System 
(Or Lack Thereof), 118 HARV. L. REV. 2007, 2025–26 (2005). 
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requirements of publicly offered securities.81 
Third, Section II discussed how asymmetric payout structures create 

incentives for agents to take excessive risk.82  In this case, the excessive 
risk is the attempted commercialization of a patentable invention.  
While it may appear most salient in the financial industry, almost every 
industry in the United States compensates its employees on an 
asymmetric payout structure.83  At our own jobs, we are the very agents 
who are incentivized to take more risk than we otherwise would.  If we 
perform well, we may be rewarded with additional compensation.  But 
if we lose our company's or client's money, we will not have to pay it 
back. 84   Thus, across all industries in general, the market for 
commercializing innovation looks just like the unregulated financial 
markets.  The lack of seller-side regulation must be compensated by 
buyer-side regulation, which is provided by patents.  Here, patents 
effectively serve as the same type of sophisticated parties limitation that 
exists in the unregulated financial markets.  That is, only a sophisticated 
party is likely to own a patent or otherwise be able to contact the patent 
owner, successfully negotiate a license, and then pay for that license.85  
Therefore, with patents, only sophisticated parties may participate in the 
market for commercialization of innovation.86   

Again, the question arises as to whether the free market should be 
allowed to govern success and failure in the commercialization of 
innovation.  The regulatory function of patents could deter useful, low-
risk innovation along with excessively high-risk innovation.  Strong 
patent rights could potentially transfer benefits from society as a whole 
to relatively few sophisticated parties.  However, this is also true of 
securities offerings.  Mandatory disclosures are not exempted simply 
because a particular industry has been deemed “low-risk.”87  And there 
                                                                                                                                         

81 Daniel R. Cahoy et. al., Fracking Patents: The Emergence of Patents as 
Information-Containment Tools in Shale Drilling, 19 MICH. TELECOMM. & TECH. L. 
REV. 279, 295, 307–10 (2013). 

82 Sharma, supra note 39, at 5. 
83 Id. at 2. 
84 Id. We may be fired, but we do not reimburse the money that we lost 

(assuming no illegal activity). 
85 See ROBERT A. MATTHEWS, JR., 5 ANNOTATED PATENT DIGEST § 35:31 

(2015) (demonstrating that parties involved in patent negotiation are, as a general 
proposition, sophisticated). 

86 Of course, an unsophisticated party may participate without authorization and 
risk being sued for patent infringement just like an unsophisticated party may 
participate in a private investment vehicle and risk imprisonment for violating 
securities laws. 

87 See Karen K. Nelson & Adam C. Pritchard, Shift from Voluntary to 
Mandatory Disclosure of Risk Factors, HARV. L. SCH. FORUM ON CORP.  

continued . . . 
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are many fair and lucrative deals in which only wealthy investors can 
participate.  So again, there is the assumption that Congress was correct 
in determining that high-risk private markets cannot function properly 
without buyer-side regulation.  Moreover, as discussed in Section II, the 
prevalence of asymmetric payout structures make the prospect of 
functioning properly in the absence of regulation even more dubious.88  
Therefore, if the commercialization of innovation is a sufficiently risky 
private offering (not only in the financial industry but in any industry), 
then it follows that the marketplace should benefit from the buyer-side 
regulation that patents provide.  

Of course, the patent system has never been justified as any kind of 
mechanism to mitigate excessive risk-taking.  In fact, the patent reward 
deliberately encourages taking at least some risk in order to innovate in 
the first place.89  Innovation is valuable, but also risky.  Given that the 
vast majority of patents are worthless,90 unregulated commercialization 
of innovation is perhaps excessively risky.91  Thus, independent of any 
value in incentivizing innovation in the first place, patents may actually 
perform a valuable gating function that limits excessively risky attempts 
at commercializing innovation to only sophisticated parties.92  Similar 
to the case with securities law described in Section II, relaxing buyer-
side restrictions must be accompanied by compensating regulation 
somewhere else, if the health and sustainability of the marketplace is to 
be maintained.93  Therefore, if patent rights are weakened or narrowed 
in a particular high-risk market (and no compensating regulation is 
added somewhere else), that market may lose a valuable restriction on 

                                                                                                                                         
GOVERNANCE AND FIN. REG. (July 17, 2014), 
http://corpgov.law.harvard.edu/2014/07/17/shift-from-voluntary-to-mandatory-
disclosure-of-risk-factors/.  

88 See supra note 81 and accompanying text. 
89 Douglas Gary Lichtman, The Economics of Innovation: Protecting 

Unpatentable Goods, 81 MINN. L. REV. 693, 718 (1997) (“The point here is that 
patent law is an effective incentive system because it rewards innovators––and, 
hence, investors––at levels above those available in traditional markets. This is why 
investors choose to support the work of modern-day Edisons; this is why innovators 
are willing to assume the risks of innovation. Systematically under-rewarding 
innovators who produce unpatentable goods, however, is not a necessary part of this 
calculus.”). 

90 See Allison et al., supra note 73, at 440–41. 
91 This paper emphasizes the difference between the acceptable risk associated 

with innovation and the excessive risk associated with the attempted 
commercialization of that innovation. 

92 Raising the price is the equivalent of restricting participation. As in the case 
with accredited investor requirements, every price increase excludes another 
potential buyer who cannot or will not pay the higher price. 

93 See Bristow et al., supra note 11, at 122. 
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excessive risk-taking and become ripe for destabilization.94 
In the next section, I take an empirical look at finance-related 

patents and their role in providing a potentially valuable market 
regulation mechanism. 

IV. AN EMPIRICAL LOOK AT PATENTS IN REGULATING THE 
COMMERCIALIZATION OF FINANCIAL INNOVATION 

In order to assess the value of patents as a market-regulating 
mechanism, it is necessary to understand how patents affect market 
behavior.  Some studies argue that the mere existence of patents has 
little effect on what products are produced and sold in the marketplace.95  
From a product availability standpoint, it would seem that patents are 
basically ignored.96  This could be because most patents are never read 
by competitors. 97   On the other hand, there is some evidence that 
publication citation rates drop 10-20% once information is patented.98  
This indicates that patents do become known and may have some 
cooling effect on follow-up research.99  But still, patent language can be 
quite vague.  Even after reading a patent, it might not be clear whether 
there is enough of a risk of infringement to alter one's plans for 
commercialization.100  Furthermore, over 99% of patent owners never 
sue for infringement.101 

On the other hand, once a patent lawsuit is initiated, the situation is 
much less vague, at least in the sense that there is a real dispute that is 
going to cost money to resolve.  A number of studies have shown that 
patent litigation decreases a company's stock price and, in turn, the 
resources available for future research and development.102  Results 
have reported a mean stock value loss of $122 million due to patent 
                                                                                                                                         

94 See Abramowicz, supra note 69, at 41. 
95 Mark A. Lemley, Ignoring Patents, 2008 MICH. ST. L. REV. 19, 20 (2008). 
96 Id. at 21.  
97 Id. at 20–22. 
98 Fiona Murray & Scott Stern, Do Formal Intellectual Property Rights Hinder 

the Free Flow of Scientific Knowledge? An Empirical Test of the Anti-Commons 
Hypothesis, 63 J. ECON. BEHAV. & ORG. 648, 669–72 (2007). 

99 See id. at 673. 
100 James Bessen, Jennifer Ford & Michael J. Meurer, The Private and Social 

Costs of Patent Trolls, REG., Winter 2011-12, at 26, 28. 
101 Allison et al., supra note 73, at 435. Additionally, there are a host of reasons 

why a party may wish to obtain patents but not assert them. These include defensive 
reasons, leverage in cross-licensing negotiations, perceived asset value to the public, 
freedom to operate, and marketing. See Stuart J.H. Graham & Ted Sichelman, Why 
Do Start-Ups Patent?, 23 BERKELEY TECH. L.J. 1063, 1065–69 (2008). 

102 James Bessen & Michael Meurer, The Private Costs of Patent Litigation 11 
(Bos. Univ. Sch. of Law, Working Paper No. 07-08, 2007); Bessen et al., supra note 
100, at 31–32. 
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litigation, the vast majority of which does not return after the lawsuit is 
resolved.103  Interestingly, both the plaintiff and the defendant lose stock 
value; not surprisingly, the defendant tends to lose more stock value.104  
Some cases show that defendants’ product innovation ceases 
altogether.105   

Thus, in looking for empirical evidence of patents in marketplace 
regulation, it is important to examine not only the existence of patents 
but also their assertion and enforcement.  If patents are to provide a 
meaningful market regulation mechanism, they must not only be issued, 
but also successfully enforced.  The next section will examine whether 
a lack of strong patents failed to limit participation in the 
commercialization of high-risk financial innovation and helped spur 
market failure. 

A. Methodology 
 

As mentioned earlier, it is important to examine both the existence 
of patents and the assertion (and enforcement) of those patents.  I 
obtained the number of patent issues, patent applications, and patent 
applications that issue by keyword searches on the USPTO Patent Full-
Text and Image Database (PatFT) and USPTO Patent Application Full-
Text and Image Database (AppFT).106  I measured assertion activity 
from Derwent Litigation Alerts 107  and measured the enforcement 
outcomes by any published final judgment.108   

B. Finance Patents During the Global Financial Meltdown 
 

Excessive risk-taking by the financial industry plunged economies 
across the globe into massive recession beginning in 2007.109  This 
dramatically highlighted the growing intricacy and interconnectivity of 
marketplaces.110  The regulated financial markets had tied themselves 
to the unregulated financial markets because banks and pension funds 
                                                                                                                                         

103 Bessen et al., supra note 100, at 31–32. 
104 See Sanjai Bhagat, John Bizjak & Jeffrey L. Coles, The Shareholder Wealth 

Implications of Corporate Lawsuits, 27 FIN. MGMT. 5, 18 (1998). 
105 Catherine Tucker, Patent Trolls and Technology Diffusion 25–26 (Tilburg L. 

& Econ. Cntr., Working Paper No. 2012-030, 2013), available at 
http://ssrn.com/abstract=2136955. 

106 Both of these are publicly available on uspto.gov. USPTO publishes 
applications that were filed on or after November 29, 2000. Publication usually 
occurs about 18 months after filing. 

107 Available on Westlaw. 
108 Available on Westlaw. 
109 Bhattacharyya & Purnanandam, supra note 7, at 8–12. 
110 Id. at 1–2. 
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(for instance) were invested in highly risky private offerings, such as 
venture capital and hedge funds.111  At the other end of the investment 
lifecycle, the unregulated markets were tied to the regulated markets 
because those private investors relied on healthy common stock markets 
to exit their investments. 112   And because big businesses, small 
businesses, and individuals rely on banks to finance investments, 
homes, cars, and to store money, the result was that the entire economy 
took these excessive risks together.  

Prior to this, financial innovation was widely believed to be 
positive.113  Perhaps it is still generally positive, but it is clear that not 
every financial innovation ought to enjoy widespread 
commercialization.  However, leading up to the global financial 
meltdown, the USPTO and the courts tended to remove any patent 
barriers to the widespread commercialization of highly risky financial 
innovation.114  Even after the crisis, this trend continued.115  It began 
with State Street in 1998, when the Federal Circuit validated a 1991 
patent claiming a system for mutual fund investment accounting.116  
Congress almost immediately created a statutory defense against 
business method patents that was interpreted as legislative disapproval 
of the State Street decision.117  Not long after, the courts also seemed to 
have a change of heart.  In 2003, the court in American Stock Exchange, 
LLC v. Mopex, Inc.,118 went out of its way to invalidate a patent on 
exchange traded funds.119  By 2006, the USPTO also seemed to agree 
with the trend of unpatentability when it rejected a patent application on 
hedging commodities after review by the Board of Patent Appeals and 

                                                                                                                                         
111 Bristow et al., supra note 11, at 113. 
112 Arewa, supra note 14, at 316. 
113 Josh Lerner, Trolls on State Street?: The Litigation of Financial Patents, 

1976-2005 1, 3 (unpublished paper, Harv. U. & Nat’l Bureau of Econ. Res.), 
available at http://www.people.hbs.edu/jlerner/Trolls.pdf. 

114 See, e.g., 35 U.S.C. § 273 (2012) (creating a prior use defense against 
business method claims). See also American Stock Exch., LLC v. Mopex, Inc., 250 
F. Supp. 2d 323, 329–30 (S.D.N.Y. 2003) (invalidating claims for the exchange 
traded fund); Ex parte Bilski, No. 2002-2257 (B.P.A.I. Sept. 26, 2006) (rejecting 
claims for a commodities hedging strategy). 

115 See, e.g., Bilski v. Kappos, 561 U.S. 593, 597–98, 612 (2010). 
116 State St. Bank & Trust Co. v. Signature Fin. Grp., Inc., 149 F.3d 1368, 1370 

(D.C. Cir. 1998) (reversing district court's holding of unpatentable subject matter). 
117 See Kappos, 561 U.S. at 644 (Stevens, J., concurring) (“In 1999 . . . Congress 

passed . . . 35 U.S.C. § 273 . . .”).   
118 250 F. Supp. 2d 323 (S.D.N.Y. 2003). 
119 Id. at 329–30 (finding a prior art reference qualified as a printed publication 

despite not being indexed anywhere because a person skilled in the art would be able 
to find it among hundreds of documents in the one room where the publication 
physically resided). 
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Interferences.120  Both the Federal Circuit and eventually the Supreme 
Court of the United States affirmed the denial of this patent 
application.121  Barely batting an eye at the global financial crisis and 
the potentially devastating power of “desired” financial innovations, by 
2010, the Supreme Court had four Justices willing to categorically 
invalidate all business method patents on the fear that they "may 
prohibit a wide swath of legitimate competition and innovation.”122  In 
2012, the Federal Circuit reconfirmed this sentiment when it invalidated 
both method and system patents regarding a technique for mitigating 
transaction settlement risk.123  

In Bilski v. Kappos,124 the four concurring Supreme Court Justices 
explained their concerns that “even if patents on business methods were 
useful for encouraging innovation and disclosure, it would still be 
questionable whether they would, on balance, facilitate or impede the 
progress of American business.”125  But in the context of high-risk 
financial innovations, it may have actually been desirable to impede 
“progress” towards global financial meltdown. 126   If Congress, the 
courts, and the USPTO had instead supported State Street and accorded 
strong patent rights to financial innovations, the excessively risky 
financial innovations that caused the global market collapse could have 
been isolated to a much smaller group of parties (i.e., the patent owners 
and licensees).  In the competitive industry of financial product 
offerings,127 the patent owners may have offered very few licenses and 
restricted the reach of these risky innovations even further.  Patent 
owners would have been able to raise prices to monopolistic levels and 
limit the supply to only a select few.  When the market finally collapsed, 
all of the typically negative monopolistic behaviors would have actually 
protected the broader markets because so few parties would have been 
participating in the collapse. 
  

                                                                                                                                         
120 Ex parte Bilski, No. 2002-2257 (B.P.A.I. Sept. 26, 2006). 
121 In re Bilski, 545 F.3d 943, 997–98 (Fed. Cir. 2008); Kappos, 561 U.S. at 

613. 
122 Id. at 653 (Stevens, J., concurring). 
123 CLS Bank Int’l v. Alice Corp. Pty. Ltd., 717 F.3d 1269, 1292 (D.C. Cir. 

2013). 
124 561 U.S. 593 (2010). 
125 Id. at 653 (Stevens, J., concurring). 
126 See Bristow et al., supra note 11, at 80–82 (examining the “inherent” risks to 

the “pursuit of economic and technological advances”). 
127 Cf. Colleen V. Chien, From Arms Race to Marketplace: The Complex Patent 

Ecosystem and Its Implications for the Patent System, 62 HASTINGS L.J. 297, 310 
(2010) (characterizing the increase of patents as an “arms race”). 
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Of course, it is possible that a patent owner could serve the entire 
market demand for a product or otherwise license the patent to others to 
address any demand beyond the capacity of the patent owner to 
supply.128  But generally, the theory is that a monopolist does not do 
that.129  The whole point of a monopoly is that the monopolist can 
restrict supply and raise prices above the competitive level. 130   By 
raising prices above the competitive level, the monopolist necessarily 
restricts access to the patented product.131  The stronger the patent right, 
the more drastic the monopolist’s power.132  In sum, weak patent rights 
may have spurred along the commercialization of excessively risky 
financial innovation.  A bolder version of this statement is that stronger 
patent rights could have helped avoid the global financial meltdown of 
2007-2009. 

But Judge Mayer's dissent in In re Bilski points out that there are 
mountains of patents in this area and that the number of patents are 
growing exponentially.133  A more in-depth study found that patent 
applications on new types of securities initially increased in the early 
2000s, but subsequently fell off after 2004.134  Perhaps by 2004, it was 
obvious to potential patentees that the USPTO and the courts had 
changed positions on these types of patents.  But in the years leading up 
to the financial crisis, finance-related patents were litigated at a rate 
twenty-seven times that of patents as a whole.135  This was true both 
before and after the State Street decision.136  So if there were plenty of 
patents in the space, and those patents were being litigated frequently, 
then why was there no shut down in the commercialization of high-risk 
financial innovation (sometimes referred to as a patent holdup)?137  A 

                                                                                                                                         
128 See LOUIS ALTMAN & MALLA POLLACK, 1 CALLMANN ON UNFAIR 

COMPETITION, TRADEMARKS & MONOPOLIES § 4:56 (4th ed. 2015). See also Chien, 
supra note 127, at 321–22 (discussing the advantages of cross-licensing to expand 
the patent holder’s market and use of the holder’s product). 

129 See Ill. Tool Works, Inc. v. Indep. Ink, Inc., 547 U.S. 28, 31 (2006). 
130 ALTMAN & POLLACK, supra note 128, at § 4:56.  
131 Ill. Tool Works, 547 U.S. at 31.  
132 See id. at 33 (finding that increasing the scope of a patent tends to strengthen  

the monopoly and burden the public).  
133 In re Bilski, 545 F.3d 943, 1004 (D.C. Cir. 2008) (Mayer, J., dissenting) 

(arguing that all business methods should be categorically unpatentable subject 
matter).  

134 Stefania Fusco, Is the Use of Patents Promoting the Creation of New Types 
of Securities?, 25 SANTA CLARA COMPUTER & HIGH TECH. L.J. 243, 267–68 (2009). 

135 Lerner, supra note 113, at 4. 
136 Interestingly, litigation in this area did not actually increase as a result of 

State Street. See Josh Lerner, The Litigation of Financial Innovations, 53 J.L. & 
ECON. 807, 808 (2010).  

137 See generally Mark A. Lemley & Carl Shapiro, Patent Holdup and Royalty 
Stacking, 81 TEX. L. REV. 1991 (2007) (discussing patent holdups). 
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closer look at the data reveals that the patent system was (and likely still 
is) weaker here than has been suggested by other studies. 
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Figure 1 displays the number of patents issued by year in the 
business method class (“705 issues”) along with a subset of those 
patents that match financial keywords (“705/Terms issues”). 138   As 
Judge Mayer noted, the number of patents in this space seems to 
exponentially rise.139   

Figure 1:  Patents issued per year in the 705 class 
(business methods) and the subset of the class that match 
financial keywords in the patent specifications. 

 

Examination of patent applications lends a more nuanced 
explanation.  As shown in Figure 2, the number of patent applications 
is rising, but not exponentially.140  Moreover, the number of issued 
patents are rising at an even slower pace.141  Thus, the exponential rise 
in patents issued is likely almost entirely due to the USPTO's increased 
pace of approving patent applications that had previously been tied up 
in the patent office for years.142  In fact, the ratio of applications that 

                                                                                                                                         
138 See infra Figure 1. USPTO class 705 is the business method class. 

Additionally, the class was searched for patents with any of the following keywords 
in the specification: financial OR trading OR securities OR debt OR mortgages OR 
commodities OR banking. See infra Figure 1.  

139 In re Bilski, 545 F.3d 943, 1004 (D.C. Cir. 2008) (Mayer, J., dissenting). 
140 See infra Figure 2.  
141 See infra Figure 2.  
142 There was a significant uptick in applications after State Street, but the  

dramatic rise in issues is an exaggeration of this behavior. But see John R.  
continued . . . 
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ultimately get approved is decreasing slightly over time.143 

Figure 2:  Patent applications per year in the 705 class 
(business methods) and the subset of the class that match 
financial keywords in the patent specifications. 

 

Still, there are (and were) plenty of patents to assert.  Surely, 
thousands of patents are enough to stifle progress in an industry if those 
patents are successfully asserted.  To assess litigation activity, I 
randomly selected twenty-one patents from each year between 1999-
2006144 for the subset of the 705 class that matched financial keywords 
and traced any litigation history for those patents.145  Additionally, I 
examined all of the patents from the subset that belonged to a notable 
bank.146  Such notable banks represent the most sophisticated parties in 
                                                                                                                                         
Allison & Starling D. Hunter, On the Feasibility of Improving Patent Quality One 
Technology at a Time: The Case of Business Methods, 21 BERKELEY TECH. L.J. 729, 
734–35 (2006). Allison and Hunter suggest that some applicants may have 
strategically avoided language that resulted in categorization in class 705 to 
circumvent the patent office's enhanced scrutiny of the class—or worse, the patent 
examiners themselves avoided the class to simplify their own work. Id.  

143 Id. at 761.  
144 See infra Table 2. These are the years between State Street and the start of 

the global financial crisis. The 21 patents selected were simply every fifth patent of 
the first 100 patents listed for that year in USPTO.gov database. 

145 See infra Table 2.  
146 "Notable" simply means a handful of household bank names that were still in 

existence after the financial crisis. The list of banks is provided in the table 
footnotes. See infra Table 2. 

0

1000

2000

3000

4000

5000

6000

7000

8000

9000

10000

19
90

19
91

19
92

19
93

19
94

19
95

19
96

19
97

19
98

19
99

20
00

20
01

20
02

20
03

20
04

20
05

20
06

20
07

20
08

20
09

20
10

20
11

20
12

Year

N
o.

 o
f P

at
en

ts

705 Apps Filed

705 Apps Filed that Issued

705/Terms Apps Filed

705/Terms Apps Filed that Issued



 

 

2016] COULD A LACK OF STRONG PATENTS 
SPUR A GLOBAL MARKET COLLAPSE? 

203 

the industry and are the most likely parties in that class to have the 
resources to assess the likelihood of successful assertion.147  Litigation 
activity is summarized in Tables 2 and 3.148 

Table 2: Finance patent litigation summary table.  Of the 
248 total unique patents analyzed, fifteen were litigated, 
and two received final judgments. 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

1 Randomly selected patents by issue year from ccl/705/$ and 
spec/(financial OR trading OR securities OR debt OR mortgages OR 
commodities OR banking) 

2 Patents filed by issue year from ccl/705/$ and an/((Goldman 
Sachs) or (Merrill Lynch) or (Morgan Stanley) or (Citibank) or (Bank 
of America)).  Four of these patents overlap with those analyzed in the 
Finance Related Patents group 1. 
                                                                                                                                         

147 See Megan M. La Belle & Heidi Mandanis Schooner, Big Banks and 
Business Method Patents, 16 U. PA. J. BUS. L. 431, 431, 441 (2014), available at 
http://scholarship.law.upenn.edu/jbl/vol16/iss2/2. 

148 See infra Tables 2 and 3. 

Year 

Finance 
Related 
Patents 1 # Litigated 

# with Final 
Judgment 

1999 21 5 0 
2000 21 2 1 - invalid 
2001 21 1 0 
2002 21 1 0 
2003 21 2 0 

2004 21 1 1 - no 
infringement 

2005 21 1 0 
2006 21 1 0 

Year 

Notable 
Banks 

Patents 2 # Litigated 

# with 
Final 

Judgment 
1999 16 0 0 
2000 17 0 0 
2001 11 0 0 
2002 7 0 0 
2003 6 0 0 
2004 3 0 0 
2005 8 0 0 
2006 16 1 0 
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Of the 248 unique patents that were analyzed, fifteen of them had 
been asserted.149  This would seem to be consistent with other studies 
reporting relatively high rates of patent litigation for finance-related 
patents.150  However, only one of the assertions came from a notable 
bank,151 indicating that the more sophisticated parties may have known 
that assertions would not be fruitful.152  Indeed, only two of the fifteen 
total assertions were carried to final judgment, and in neither case was 
the patent successfully enforced.  As shown in Table 3, the vast majority 
of patents were never asserted.153  Additionally, the total number of 
lawsuit filings is skewed by the focus on a few asserted patents.154 

Table 3:  Finance patent assertion counts for the 248 
unique patents analyzed through 1999-2006. 

Total assertions # Patents 
0 233 
1 10 
2 3 
3 0 
4 0 
5 1 
6 0 
7 1 

 

Thus, finance-related patents actually appear much weaker when it 
comes to enforcement than relative litigation rates alone would 
imply.155  They are growing at a much slower pace than some studies 
suggest. 156   While they may be asserted more than other types of 

                                                                                                                                         
149 See infra Table 3. 
150 Lerner, supra note 113, at 4. 
151 See supra Table 2. Notable banks included in the author’s search were 

Goldman Sachs, Merrill Lynch, Morgan Stanley, Citibank, and Bank of America.   
152 Larger companies have fewer potential defendants that are economically 

worthwhile to sue. There are also a number of reasons why a party may obtain a 
patent besides the value in asserting it, such as defensive reasons, leverage in cross-
licensing negotiations, perceived asset value to the public, freedom to operate, and 
marketing. See Graham & Sichelman, supra note 101, at 1065–69. 

153 See infra Table 3.  
154 See supra Table 2; infra Table 3. 
155 See supra Table 2. 
156 See supra Figures 1 and 2. 
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patents,157 they rarely go to final judgment.158  In the few instances 
where they were carried to final judgment, they did not prevail.159  A 
stronger patent system may have yielded more patent enforcement, 
encouraged patent litigation, and ultimately slowed the pace of the 
commercialization of highly risky financial innovation.160  While these 
effects are usually considered undesirable, they may provide an 
extremely valuable market regulation mechanism in high-risk areas that 
are controlled by asymmetric payout structures.161  They might have 
restrained the industry enough to have prevented the global financial 
collapse.  But instead, patent rights had been weakened over time in this 
area, and there was no regulation elsewhere added to compensate for 
this loss of regulation.162  When the global financial collapse occurred, 
Congress responded by adding such compensatory financial-specific 
regulation.163  Unfortunately, these regulations were reactionary.  Thus, 
while strong patents could have potentially avoided the disaster in the 
first place, reactive industry-specific regulation may only prevent 
repeating past mistakes. 

V. CONCLUSION 
 When patent rights are weakened, the overall regulation 

necessary to sustain a healthy market is weakened.  During the lead up 
to the financial crisis of 2007-2009, Congress, the courts, and the 
USPTO had been on a trend to remove any patent barriers to the 
widespread commercialization of high-risk financial innovation.164  If 
they had instead followed State Street and accorded strong patent rights 
to financial innovations, the excessively risky financial innovations that 
                                                                                                                                         

157 See Lerner, supra note 113, at 4 (noting that finance-related patents are 
asserted about 27 times more often than other types of patents). 

158 See supra Table 2 (showing that only two of the fifteen litigated patents 
analyzed received a final judgment). 

159 See supra Part IV.B (finding that in neither of the two patent litigations that 
received a final judgment were the patents successfully enforced). 

160 An important note is that innovations that are kept trade secret cannot be 
directly regulated by the patent system. However, strong patent rights may 
encourage less use of trade secrets given the risk that a competitor can independently 
discover the same invention. With high employee turnover in the financial industry, 
the strength of the patent system could have significant effects in that regard. 
Moreover, patent claims can always be written to cover an invention broadly without 
disclosing the actual underlying trade secrets needed to most effectively practice the 
invention. 

161 See generally Sharma, supra note 39. 
162 See generally Patent Wars, ECONOMIST, Apr. 6, 2000, available at 

http://www.economist.com/node/332256.   
163 See Slattery, supra note 55, at 235–36.  
164 See supra note 5.  
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caused the global market collapse may have been isolated to a much 
smaller group of parties (i.e., the patent owners and licensees).  Patent 
holdup, stifling litigation, and other typically negative consequences of 
patents may have actually been a good thing.  Although industry-
specific regulation was subsequently passed to prevent repeating 
mistakes of the past,165 strong patents could limit the reach of mistakes 
in the future that have yet to be predicted. 

However, the trend disfavoring finance and business method patents 
has actually continued.  For instance, four Supreme Court Justices 
believe innovation is best served by the categorical elimination of all 
business method patents.166  This paper argues that strong patents can 
regulate the pace of commercialization of risky innovations, which may 
best serve overall innovation rates in the long term.  Given that the vast 
majority of commercialization attempts will fail and that there is strong 
incentive created by the asymmetric payout structure to take excessively 
risky bets that any given commercialization is nevertheless worth 
attempting167 , the absence of sufficient regulation in any particular 
industry threatens the health of the market.  In this way, 
commercialization of innovation mimics the high-risk private financial 
market, which is regulated by limiting participation to sophisticated 
parties.168  Patents provide an analogous buyer-side restriction because 
patents require market participants to be sophisticated enough to either 
be a patentee or one who can negotiate and pay for a license.169  The 
financial crisis of 2007-2009 affected every industry, which in turn 
significantly reduced resources that would have otherwise been 
available to fund innovation.170  The continued weakening of patent 
rights for financial and business method innovations, without 
compensating regulation elsewhere, may spur the next global market 
collapse. 

 There also may be other areas where the risks or the costs of 
failed innovation are sufficiently high as to justify using patents as 
market regulators, but more work must be done to examine whether or 
not such broad value exists.  It may be the case that in other areas, the 
consequences of failure are small enough that nothing more than 
reactive industry-specific regulation is desirable.  On the other hand, 
early in a technology's lifecycle might be the most critical time to use 

                                                                                                                                         
165 See, e.g., Dodd-Frank Wall Street Reform and Consumer Protection Act, 

Pub. L. No. 111–203, 124 Stat. 1376–2223 (2010) (codified as amended at 15 U.S.C. 
§ 780).  

166 Bilski v. Kappos, 130 S.Ct. 3218, 3256–57 (Stevens, J., concurring). 
167 See Sharma, supra note 39, at 6. 
168 See supra Part II.  
169 See supra Part III. 
170 See Slattery, supra note 55, at 234–36. 
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patents to actively regulate a market and give a fledgling industry time 
to sort out the good innovations from the bad ones.  An industry without 
strong patents in the beginning may lose the ability to meaningfully 
restrict the market later because the foundational tools are already free 
to use.  There are still too many factors to simply conclude that stronger 
patents across the board will best serve innovation and society's goals, 
but it may very well be the case that sometimes patent holdup can be 
more of a good thing than a bad thing. 
  


